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Jayesh Daya Moti petitions for review of the final order of
the Board of Inmmgration Appeals (BIA that denied his notion to
reopen immgration proceedings. Mti married an Anerican citizen
who filed two 1-130 petitions nam ng Mdti as the beneficiary.
The first 1-130 petition was denied; the second |-130 petition
was pendi ng when Moti noved to reopen and forned the basis for
t hat noti on.

The Board of Inmgration Appeals (BIA denied the notion to

reopen on grounds that Mti had overstayed his period of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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vol untary departure and therefore was statutorily ineligible for
the relief sought. See 8 U S.C. 8§ 1229c(d). We review the BIA' s
denial of a notion to reopen for abuse of discretion. Banda-

Otiz v. Gonzales, 445 F.3d 387, 388 (5th Gr. 2006), petition

for cert. filed (Sept. 28, 2006) (No. 06-477); Pritchett v. |NS,

993 F.2d 80, 83 (5th Cir. 1993).
Moti argues that his tinely-filed notion to reopen tolled
the voluntary departure period. This court has rejected a

tolling argunent such as the one advanced by Mti. See Banda-

Otiz, 445 F.3d at 391 (“declin[ing] to read into 8§ 1229c(d) the
requi renent that the BIA automatically toll an alien’s voluntary
departure period during the pendency of a notion to reopen”). In
this matter, Mti becane ineligible to adjust his status because
he failed to depart the United States within the 60-day vol untary
departure period, which expired while his notion to reopen was

pendi ng. See 8§ 1229c(d)(B). Accordingly, the BIA did not abuse

its discretion in denying his notion to reopen. See Banda-Oti z,

445 F.3d at 391; § 1229c¢(d)(B).

Moti argues that the Bl A abused its discretion by not ruling
on his notion to stay his voluntary departure period, which he
filed contenporaneously with his notion to reopen. The
applicable statutory and regul atory provisions, however, nake
clear that the BIA was without authority to extend the voluntary
departure period beyond the 60 days already granted. See

8§ 1229c(b); 8 CF. R 8 1240.26(f). Accordingly, the BIA' s
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inplicit denial of the notion to stay the voluntary departure
period was not an abuse of its discretion.

Moti contends that his notion to reopen should be remanded
to the BI A because adm nistrative del ays prejudi ced him
resulting in the denial of his notion to reopen without a
consideration of its nerits. To the extent that Mti conpl ains
of delays that occurred prior to the filing of his notion to
reopen, we are without jurisdiction to review the issue because

Mbti did not raise the i ssue before the Bl A See WAng V.

Ashcroft, 260 F.3d 448, 452 (5th Gr. 2001).
Al t hough the wheel s of bureaucracy often grind slowy,

see Ahned v. CGonzales, 447 F.3d 433, 438 (5th Cr. 2006), undue

adm nistrative delay did not cause the summary di sm ssal of
Moti’s notion to reopen. Moti filed the notion to reopen with
| ess than one week remaining in the 60-day voluntary departure
period. Voluntary departure confers nunmerous benefits on an
alien, but it is not without costs, including ineligibility for
certain forns of relief if the alien does not tinely depart.

Banda-Ortiz, 445 F.3d at 389-90. Mbti cannot avail hinself of

the benefits of voluntary departure with bearing the costs
attendant to his failure to tinely depart. See id.

Finally, Mti argues that the immgration judge
di scrim nated against himat his hearing and thereby denied his
right to equal protection, and that the immgration judge

violated his due process right to a fair hearing by not allow ng



No. 05-61095
-4-

his counsel to rebut allegations and enter evidence into the

record. These clains are unexhausted, and this court is

therefore without jurisdiction to consider them See Wang, 260

F.3d at 452; Roy v. Ashcroft, 389 F.3d 132, 137 (5th Gr. 2004).
PETI TI ON FOR REVI EW DEN ED.



