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PER CURI AM !

Kyl e Hol | and brings this appeal seeking reviewof the district
court’s dism ssal wthout prejudice of his clains of securities and
common | aw fraud. Reviewing the district court’s Rule 12(b)(6)

di sm ssal de novo, and the denial of |eave to replead for abuse of

discretion, we affirmthe district court’s judgnent di sm ssing the

case essentially for the reasons provided in the magi strate judge’s

1 Pursuant to 5THQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



t horough and wel | -reasoned recommendati on to di sm ss including the
fol |l owi ng: 2

1. Hol | and has failed sufficiently to plead damages to
support either his clai munder Section 10(b) of the Securities and
Exchange Act or his claimunder Rule 10b-5. Further, as correctly
noted below, the facts as pled by Holland show that he | acked
standing to bring either claimas he is neither a purchaser nor
sel l er in connection wth the subject stock exchange.?
Additionally Holland' s failure specifically to plead the purchase
price he paid for his stock, and that the alleged violations of
Section 10(b) and Rule 10b-5 caused the stock to |ose value,
further evince both Holland' s |ack of standing and insufficient

pl eading as to those clains.*

2 Additionally we note that the nagistrate judge' s depiction
of the conplaint as unclear is a forgiving description of the
pl eadi ng i nvol ved. The plaintiff’s briefing on appeal, consi stent
with the confusion of the conplaint, has nade our task difficult.

3 To cure the standing problem Holl and appears to nake sone
sort of dilution claim Yet this Crcuit has consistently
recognized a claim of dilution of shareholder’s equity as
insufficient to create standing in these types of securities
clains. See, e.qg., Meyers v. Mody, 693 F.2d 1196, 1216 n.16 (5th
Cir. 1983); Sargent v. Genesco, Inc. 492 F.2d 750 (5th Cr. 1974);
WIf v. Frank, 477 F.2d 467 (5th Cr. 1973) (all finding that
dilution of shareholder’s equity does not, in itself, confer
“purchaser” or “seller” status on a plaintiff seeking to achieve
the required standing in a direct action).

4 The failure to plead causation is not surprising as the
all egedly fraudul ent transaction Holland contends is the basis for
his Rule 10b-5 claim (the EZUTILITIES transaction on July 1, 2001)
occurred several weeks after Holland purchased the stock in
gquestion (stock purchase occurred on June 10, 2001).

2



2. Holland’s attenpt to cure his lack of standing, by
contending that his clains are sonehow derivative, was also
correctly rejected below. Holland s pleading, although difficult
to deci pher, asserts derivative clains based only on the common | aw
breach of a fiduciary duty. The court bel ow correctly noted that
Holland had not pled a derivative claim under any federal
securities law, and even if a claimcould be construed to exist, it
certainly was not pled with the particularity required.

3. Hol  and’ s cl ai m under Section 12(2) of the Securities
Act of 1933 was al so properly disnissed.® Holland s claimunder
Section 12(a)(2) appears to be that GEXA unlawfully issued the
stock based on allegedly fraudul ent private placenent nenoranda,
when in actuality it was making a public offering requiring
registration. To the extent that Holland is alleging fraud in the
content of the nenoranda, he has failed to plead any reliance on
that information that i nduced his purchase. Further, any claimfor
fraud in the nenoranda was inproperly pled under Section 12(a)(2)

as that section applies only to public offerings. See Lewis v.

Fresne, 252 F. 3d 352 (5th Cr. 2001) (holding that under Gustafson

v. Alloyd Co., 115 S. Ct. 1061 (1995), Section(a)(2) liability does

not attach unless the fraud occurred in the context of a public

offering). To the extent that Holland cl ains the private pl acenent

5> Section 12(2) was anended in 1995 and renunbered as Section
12(a)(2). We assune, as did the court below, that Holl and i nt ended
to assert his claimunder the current statute.
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menor anda wer e unl awf ul because the of ferings shoul d have been nade
through a registered prospectus, his actual claimwuld be under
Section 12(a)(1), which provides for rescission of sales of
securities inproperly acconplished without registration. Holland
has not asserted a cl ai munder section 12(a)(1), nor has he all eged
any facts denonstrating the sale was actually a public offering.
4. Finally, the court below, having dismssed all of
Hol | and’ s federal clains, dism ssed his pendent state |law cl ains.®
Federal courts have discretion in determ ning whether to exercise
suppl enmental jurisdiction over state law clainms even where the
federal clains have been dism ssed. See 28 U. S.C 1367(c)(3).
Were the federal clains are dism ssed before trial, however, the
rel evant factors weigh heavily in favor of dism ssing the state | aw
cl ai ns. “Qur general rule is to dismss state clains when the
federal clainms to which they are pendent are dism ssed.” See

e.q., Parker & Parsley Petroleum Co. v. Dresser Indus., 972 F.2d

580, 585-86 (5th CGr. 1992) (finding the district court abused its
di scretion in maintaining supplenental jurisdiction over state | aw
clains where the federal clains were dismssed early in the
litigation). Consequently, the court did not err in dismssing

Holl and’s state | aw cl ains.”

6 Specifically, these include Holland’'s cl ains for negligence,
negl i gence per se, common |law fraud, statutory fraud under the
Texas Securities Act, conspiracy, and a sharehol der derivative
claimfor breach of fiduciary duty.

"\ note additionally that even were the federal clains not
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To sum up, the district court did not err in granting
defendants’ 12(b)(6) notion, and thus the judgnent dism ssing
Holland’ s clains is

AFFI RVED.

di sm ssed, the lack of clarity in pleading these state |aw clains
woul d possibly justify their independent dism ssal for failure to
meet the requirenents of Rules 8(a) and 9(b). See FeED. R Qv. P
8(a) (requiring a “short and plain statenent of the clai mshow ng
that the pleader is entitled to relief”); FeD. R Qv. P. 9(b)
(i mposing nore stringent pleading requirenents for fraud clains).
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