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PER CURI AM *

Dari o Rubi o-Garcia appeals fromthe sentence inposed
followng his guilty-plea conviction for illegal entry, in
violation of 8 U S.C. 8 1325(a)(1).

Rubi o- Garcia argues that the district court erred when it
classified a prior conviction for driving under the influence of
al cohol (DU) as a felony offense that warranted a four-1|evel
of fense | evel enhancenent under U S . S.G 8§ 2L1.2(b)(1) (D) (2003).

He al so argues that the district court reversibly erred when it

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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sentenced him pursuant to the mandatory Qui delines schene that

was stricken in United States v. Booker, 125 S. C. 738 (2005).

Whil e the record indicates that a docunent was provided to
the district court to support the probation departnent’s
characterization of Rubio-Garcia s prior DU offense as a felony
that warranted the U S.S.G 8 2L1.2(b(1) (D) enhancenent, the
docunent is not in the record. Thus, this court cannot review
t he docunent to resolve whether the district court erred when it

relied upon the docunent for the enhancenent. See Shepard v.

United States, 125 S. C. 1254, 1257 (2005); United States v.

Garza- Lopez, 410 F.3d 268, 273-74 (5th Gr.), cert. denied, 126

S. . 298 (2005) (citation omtted). Because the docunent is

m ssing fromthis court’s record, the only support for the
enhancenment is the assertions that are set forth in the
presentence report. For enhancenent purposes, a district court
may not rely solely on the PSR s characterization of the offense.

See Garza-Lopez, 410 F. 3d at 274. Additionally, the probation

departnent described the docunent that was allegedly provided to
the district court as a conputer printout. A “conputer printout”
is not a charging docunent, a witten plea agreenent, a
transcript of plea colloquy, or a explicit factual finding by the
trial judge to which the defendant assented. Therefore, based
upon the probation departnent’s description of the docunent and
the authority set forth in Shepard, 125 S. . at 1257, and

Gar za-Lopez, 410 F.3d at 274, the district court erred when it
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determ ned that Rubio-Garcia’s prior DU conviction warranted the
US S G 8 2L1.2((b)(1)(D) enhancement.

Because this court is vacating Rubio-Garcia s sentence due
to a msapplication of the Guidelines, it is not necessary to

addr ess Rubi o-Garci a' s Booker claim See Garza-Lopez, 410 F. 3d

at 275 n. 2.
We t herefore VACATE Rubi o-Garcia’'s sentence and REMAND f or
resentencing consistent wwth this opinion and the Suprene Court’s

opi ni on i n Booker.



