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(2: 04- CV-500)

Bef ore REAVLEY, DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Tomas Duran (“Duran”) sued Defendants-
Appel lees the Gty of Corpus Christi, David Garcia, Donna Janes,
Lee Dunbaul d, Keith McNeely, and MGiff, Seibels &WIIlians, Inc.,

asserting clainms under 42 U.S.C 8§ 1983, the Racketeer Influenced

and Corrupt Organizations Act! (“RICO), and Texas's state | aw of

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

118 U.S.C. § 1961 et seaq.



negligent m srepresentation. The district court dism ssed all of
Duran’s clains. W affirmin part, and reverse and remand in part.

Duran alleged that he is a licensed insurance agent who in
2003 prepared a bid on behalf of Entrust, Inc., for Entrust to
admnister the Cty of Corpus Christi’'s (“the City”) health care
program According to Duran’s conplaint, the Cty rejected
Entrust’s bid in retaliation for Duran’s past conplaints to the
City and its officers about the Gty’'s allegedly fraudul ent use of
public funds. In addition, Duran alleges that the City’'s allegedly
fraudul ent use of public funds constituted mail and wire fraud that
injured Duran, rendering the Defendants liable to himunder RICO
And, finally, Duran alleges that the Gty and its officers mde
negli gent m srepresentations to himthroughout the course of their
all egedly fraudul ent use of public funds.

Defendants the City, Garcia, Janes, and Dunbauld noved to
dism ss all of Duran’s clains under Federal Rule of Civil Procedure
12(b)(6) for failure to state any clains on which relief could be
granted. In a very thorough order, the district court (1) granted
each Defendant’s notion to dismss, and (2) dismssed sua
sponte all of Duran’s clains against Defendants MNeely and
MGiff, Seibels &WIllianms, Inc., for failure to state any cl ai ns
agai nst those defendants.

G ven the care wth which the district court addressed Duran’s
conplaint, we decline to reiterate nuch of the well and accurately
explicated facts and law in this case. Rat her, for the reasons
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stated in the district court’s order, we affirmdismssal of (1)
all of Duran’s RICO clains, (2) all of Duran’s negligent
m srepresentation clains, and (3) Duran’s § 1983 cl ai ns agai nst
Def endants Garcia, Janes, Dunbauld, MNeely, and McGiff, Seibels
& Wllians, Inc.

The district court’s only error was in its treatnment of
Duran’s direct 8§ 1983 claim against the City. As it did with
Duran’s other clains, the district court dism ssed this clai munder
Rule 12(b)(6), reasoning that Duran (1) failed to “allege[] that
the Gty has a policy or customof retaliating agai nst individuals

who criticize it or its decisionnakers,” and (2) failed to “all ege
that the Gty Council’s decision not to renew the Entrust contract
was ‘substantially notivated by [Duran’s] protected speech.” On
appeal, Duran has nade no effort to direct our attention to any
allegations in his conplaint that rebut the district court’s

conclusions. G ven the standard under which we nust review a Rule

12(b) (6) dism ssal,? however, we have searched Duran’s conplaint

2 Generally, 12(b)(6) notions to dismss are disfavored: The
nmoti on should not be granted “unless the plaintiff would not be
entitled to relief under any set of facts or any possible theory
that he could prove consistent with the allegations in the
conplaint.” Jones v. Greninger, 188 F.3d 322, 324 (5th Gr. 1999).
“The conplaint nmust be liberally construed in favor of the
plaintiff, and all facts pleaded in the conplaint nust be taken as
true.” Lowey v. Tex. A&GM Univ. Sys., 117 F.3d 242, 247 (5th Gr.
1997). But our fealty to the plaintiff’s conplaint does not extend
to “conclusory allegations or unwarranted deductions of fact.”
Collins v. Morgan Stanley Dean Wtter, 224 F.3d 496, 498 (5th Cr
2000). Surviving a 12(b)(6) notion thus requires that a plaintiff
i nvoke sonet hi ng nore than nere concl usions. See Schultea v. Wod,
47 F. 3d 1427, 1431 (5th Gr. 1995) (en banc) (“Significantly, the
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for any statenents that sufficiently allege that (1) the Gty
retaliated agai nst him pursuant to official policy, and (2) the
City's allegedly retaliatory action was substantially notivated by
his speech. Finding a surfeit of allegations on both points, we
reverse the district court’s dism ssal of this § 1983 claim
Section 1983 establishes a civil cause of action to redress
the deprivation of federal constitutional and statutory rights by
state officials.® As the district court reasoned, stating a § 1983
First Amendnent retaliation claimdirectly against a municipality
requires that the plaintiff allege facts tending to show, inter
alia, that (1) the nmunicipality acted pursuant to official policy
or custom® and (2) the municipality's allegedly retaliatory action

was substantially notivated by the plaintiff’'s speech.?®

First, we hold that in his conplaint Duran did sufficiently
allege that, inretaliating against him the Cty acted pursuant to
official policy. This circuit defines “policy” to include a

“decision that is officially adopted and pronmulgated by the

requi renment of making a short and pl ai n st at enent denands nor e t han

a statenent of conclusions . . . .”7). Moireover, “[d]ismssal is
proper if the conplaint |acks an allegatlon regardlng a required
el enent necessary to obtain relief. Blackburn v. Cty of

Marshall, 42 F.3d 925, 931 (5th Gr. 1995) (enphasis added).
342 U S.C. § 1983.

4 Monell v. Dep’'t of Social Servs., 436 U. S. 658, 694 (1978);
Tharling v. Port of Lavaca, 329 F.3d 422, 427 (5th Gr. 2003).

> Keenan v. Tejeda, 290 F.3d 252, 258 (5th Cr. 2002);
Kennedy v. Tangqi pahoa Parish Library Bd. of Control, 224 F.3d 359,
366 (5th Cir. 2000).




nunicipality’'s lawmking officers . . . .”"% Here, Duran alleged

that the Gty s | awmaking body —the City Council’” —officially
adopted the decision to “select[] [a conpeting bid] and
reject[]” the Entrust bid that Duran prepared. As that rejection
is precisely the action that Duran contends was retaliatory, the
“policy” requirenent is satisfied.

Second, we hold that Duran sufficiently alleged that his
conplaints regarding the Gty's allegedly fraudul ent use of public
funds substantially notivated the Cty’'s rejection of the Entrust
bi d. As the district court noted, the Cty could have been
substantially notivated by Duran’s speech only if it knew of his
speech. 8 Thus, we focus our examnation on whether Duran
sufficiently alleged facts tending to show that the Gty knew of
his allegedly protected speech, and, if so, whether the Gty’'s
know edge substantially notivated its decision.® W concl ude that

the followng allegations in Duran’s conplaint sufficiently alleged

6 Johnson v. Moore, 958 F.2d 92, 94 (5th Cr. 1992).

" See CHARTER OF THE QI TY oF CorPUS CHRISTI art. |, 8 3 (“[A]IlI
powers of the city shall be vested in an elective council .
which shall . . . determine policies.”); id. 8 4 (“The |egislative
power of the city is vested in the city council.”).

8 See Tharling, 329 F.3d at 428 (“It is axiomatic that a party
cannot be ‘substantially notivated by a circunstance of which that
party is unaware.”).

® Because the City Council, as the CGty's | awaking authority,
is the body that actually carried out the retaliatory action
alleged by Duran, our search for allegations of the GCty’'s
awar eness of Duran’s speech is actually a search for allegations
that the Gty Council was aware of Duran’s speech.
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such facts. First, Duran alleged that he “infornmed . . . Mayor
Loyd Neal on nunerous occasions that the fraud would likely result
in coverage denial by the insurance conpanies.” Under the Gty’'s
charter, the mayor is a nenber of the Gty Council!; his know edge
of Duran’s conplaints is thus relevant to whether the Gty Council
knew of his conplaints. Second, Duran alleged that he “inforned

City decision makers of the fraudul ent schene.” Third, Duran
alleged that he “informed the Cty of Corpus Christi that he
refused and failed to participate in the fraudulent schene to
obt ai n i nsurance coverage for Laura Vasquez.” And, finally, Duran
alleged that “[t]he Cty's failure to renew Plaintiff’s contract
was notivated by Plaintiff’s protected speech.”

Taken together, these allegations are sufficient to survive
the CGty’'s Rule 12(b)(6) notion to dismss. W therefore reverse
the district court’s dism ssal of Duran’s § 1983 retaliation claim
directly against the Cty and remand his action for further
proceedi ngs consistent with this opinion.

AFFI RVED in part; REVERSED and REMANDED in part.

10 See CHARTER OF THE Q' TY OF CorPUS CHRISTI art. I, § 1.
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