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PER CURI AM *

Petitioner Jose Berzosa-Flores (“Berzosa”) petitions the
court for review of a final order of the Board of Immgration
Appeals (“BlIA”) denying his notion to reopen his renoval

proceedi ngs to present new evidence in support of his application

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



for cancellation of renoval and to assert a due process chall enge
to his initial hearing before the inmgration judge for
i neffective assistance of counsel. 1In addition to filing a brief
on the nerits, the Attorney General submtted a notion to strike
new evi dence submtted with Berzosa's brief, which has been
carried with the instant appeal. For the follow ng reasons, we
CRANT the Attorney General’s notion to strike the new evidence
submtted with Berzosa's brief and DISM SS Berzosa's petition for
review for lack of jurisdiction.
|. FACTUAL AND PROCEDURAL BACKGROUND

Berzosa, a native and citizen of Mexico, illegally entered
El Paso, Texas without being admtted or paroled on or about
Cctober 28, 1989. The Inmmgration and Naturalization Service
(“INS")! initiated renoval proceedi ngs agai nst Berzosa by filing
a Notice To Appear (“NTA’) in the El Paso Imm gration Court on
Cctober 19, 2000. The NTA charged Berzosa with renovability as
an alien present in the United States wi thout being admtted or

parol ed under the Immgration and Nationality Act (“INA")

! As of March 1, 2003, the INS' s adm nistrative, service,
and enforcenent functions were transferred fromthe Departnent of
Justice to the new Departnent of Honel and Security. See Honel and
Security Act of 2002, Pub. L. No. 107-296, 88 441, 451, 471, 116
Stat. 2135 (2002). The Bureau of Imm gration and Custons
Enforcenment in the Departnent of Honeland Security assuned the
I NS' s detention, renoval, enforcenent, and investigative
functions. See Peters v. Ashcroft, 383 F.3d 302, 304 n.1 (5th
Cir. 2004). Because the events in this case began before the
reorgani zation, we will continue to refer to the INSin this
opi nion to avoi d confusion.
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§ 212(a)(6)(A)(i). 8 U.S. C § 1182(a)(6)(A) (i) (2000). On
February 13, 2001, Berzosa appeared before the Inm gration Judge
(“1J3”) with Marcela Garcia Mdreno, an accredited representative
fromthe United Nei ghborhood Organization but not a |licensed
attorney. At the hearing, Berzosa admtted the factual
all egations contained in his NTA and conceded renovability on
those grounds. He sought a cancellation of renoval under | NA
§ 240A(b)(1), 8 U.S.C. § 1229b(b)(1),2 or, in the alternative,
vol untary departure.

Foll ow ng a hearing on the nerits on Decenber 13, 2002, the
I J issued a witten decision denying Berzosa's application for

cancel l ati on of renoval but granting his request for voluntary

2 Section 1229b(b) (1) provides:

The Attorney General nmay cancel renoval of, and
adjust to the status of an alien lawfully admtted
for per manent resi dence, an alien who is
i nadm ssi ble or deportable fromthe United States
if the alien-—-
(A) has been physically present in the United
States for a continuous period of not |ess
than 10 years immediately preceding the date
of such application;
(B) has been a person of good noral character
during such peri od;
(© has not been convicted of an of fense under
section 1182(a)(2), 1227(a)(2), or 1227(a)(3)
of this title (except in a case described in
section 1227(a)(7) of this title where the
Attorney Ceneral exercises discretionto grant
a waiver); and
(D) establishes that renoval would result in
exceptional and extrenely unusual hardship to
the alien’ s spouse, parent, or child, who is a
citizen of the United States or an alien
lawful ly admtted for pernmanent residence.
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departure. Specifically, the IJ found that the inconsistencies
in Berzosa’s testinony failed to establish the necessary
conti nuous physical presence under § 1229b(b)(1)(A).* Moreover,
the 1J held that the nedical condition of Berzosa' s twn
daughters, Joanna and Jacqueline, who are both United States
citizens, did not rise to the level of “exceptional and extrenely
unusual hardshi p” necessary to garner relief under 8§
1229b(b) (1) (D). On January 14, 2003, Berzosa appealed the 1J's
decision to the BIA

The BI A di sm ssed the appeal on May 3, 2004, expressly
affirmng and adopting the 1J's determ nation that Berzosa failed
to neet the statutory requirenents for cancellation of renoval
specifically the physical presence and hardship requirenents
under § 1229b(b)(1). On June 30, 2004, Berzosa filed a notion to
reopen his renoval proceedings with the BIA to consider new
evidence in support of his original application for cancellation
of renoval. He also asserted that his due process rights were

vi ol ated on account of ineffective assistance of counsel at the

3 The 1J found the discrepancy between Berzosa’'s |ive
testi nony and the docunentary evidence submtted to the court
concerni ng the school enrollnment of one of his non-citizen
daughters, Blanca, to be particularly danagi ng to Berzosa's
credibility. Although Berzosa nuaintained that he had been
continually present in the United States beginning in 1989, the
enrol | ment and nedi cal records indicated that Blanca had not
transferred to a school in the United States until Decenber 12,
1991. If Berzosa did not arrive in the United States until 1991,
he woul d not neet the requisite ten-year period of continuous
presence under § 1229b(b) (1) (A).
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first hearing. The BI A denied Berzosa’'s notion to reopen on
Novenber 30, 2004, finding (1) that the newy submtted evi dence
was not previously unavailable as required by 8 CF. R 8§
1003.2(c);* (2) that Berzosa failed to conply with the

requi renents of Matter of Lozada, 19 I. & N Dec. 637 (B.I1.A

1988) in presenting his ineffective assistance of counsel claim
by failing to submt evidence that he had filed a bar conpl ai nt
agai nst his prior counsel; and (3) that Berzosa had failed to
prove any prejudice resulting fromhis former counsel’s
performance. On Decenber 27, 2004, Berzosa filed a tinely
petition for reviewin this court.
1. DI SCUSSI ON

A Motion to Strike New Evidence

Odinarily, this court examnes a claimof ineffective
assi stance of counsel as a basis to support a notion to reopen

under Matter of Lozada, 19 | & N Dec. 637, 639 (B.1.A 1988),

aff'd, 857 F.2d 10 (1st Gr. 1988). In Goonsuwan v. Ashcroft,

252 F.3d 383, 389 (5th Cr. 2001), we stated that a petitioner,
who is seeking to reopen or reconsider his renoval proceedings to
raise a claimof ineffective assistance of counsel, nust provide:

1) an affidavit by the alien setting forth the rel evant
facts, includingthe agreenent with counsel regardingthe

4 The BI A cannot grant a notion to reopen proceedi ngs
unless it finds the additional evidence presented “is materi al
and was not avail able and could not have been di scovered or
presented at the fornmer hearing.” 8 CF.R 8 1003.2(c)(1).
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alien’s representation; 2) evidence that counsel was

informed of the allegations and allowed to respond,

including any response; and 3) an indication that,

assumng that a violation of *“ethical or |ega

responsibilities” was clained, a conplaint has been

| odged with the relevant disciplinary authorities, or an

adequate explanation for the failure to file such a

conpl ai nt.
ld. The parties do not dispute, and the record denonstrates,
that Berzosa's notion to reopen net the first and second prongs
of the Lozada inquiry. Wth respect to the third prong, however,
the BIA determ ned that the record did not contain evidence that
a conpl aint had been | odged with the relevant disciplinary
authorities, and Berzosa failed to provide a sufficient
explanation for his failure to do so. |Indeed, our review of the
record confirms that Berzosa's first effort to neet the third
prong of Lozada did not occur until he filed the instant appeal
and attached a letter of conplaint to the Executive Ofice for
I mm gration Review (“EAQR’) dated June 24, 2002 stating his
grievance about Moreno’'s representation.

On May 20, 2005, the Attorney Ceneral filed a notion to
strike the new evidence submtted with Berzosa' s brief to this
court.> More specifically, Berzosa's brief attached two

addi tional pieces of evidence not found within the admnistrative

record: (1) the letter of conplaint dated June 24, 2004 from

5 On May 31, 2005, this court ordered that the notion be
carried with the instant appeal. Berzosa-Flores v. Gonzales, No.
No. 04-61168 (5th Cr. My 31, 2005) (unpublished order).

Berzosa did not file a response to this notion or provide any
justification for including the new evidence in his brief.
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Berzosa to the EO R concerning Mireno' s all egedly deficient
representation in his case; and (2) school records of Joanna and
Jacquel i ne discussing their special education needs.

The Attorney CGeneral correctly noted that additional
evi dence outside of the adm nistrative record cannot be
considered in this appeal. See 8 U . S.C. § 1252(b)(4)(A
(providing that on review of orders of renoval “the court of
appeal s shall decide the petition only on the admnistrative
record on which the order of renoval is based”) (enphasis added);
Goonsuwan, 252 F.3d at 390 n.15 (“It is a bedrock principle of
judicial review that a court review ng an agency deci sion should
not go outside of the adm nistrative record.”). Accordingly, we
grant the notion and confine our review to the admnistrative
record.

B. Jurisdiction Under 8 U.S.C. 8§ 1252(a)(2)(B)(i)

As a prelimnary matter, the Attorney General contends that
this court lacks jurisdiction to review the Bl A's denial of
Berzosa's notion to reopen under 8 U. S.C. § 1252(a)(2)(B) (i),
whi ch bars judicial review of “any judgnent regardi ng the
granting of relief under section 1182(h), 1182(i), 1229b, 1229c,

or 1255 of this title.”® Because Berzosa attenpted to reopen his

6 Aside froma brief jurisdictional statenent at the
begi nning of his brief, Berzosa does not address the initial
question of this court’s jurisdiction to hear the appeal. Before

reaching the nerits of his claimthat he was deprived of due
process as a result of ineffective assistance of counsel, we nust
first determ ne whether jurisdiction lies in this case. See
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renmoval proceedings to challenge the IJ’'s determ nation that he
was not eligible for the discretionary relief under
8§ 1229b(b) (1), the jurisdictional bar of 8§ 1252(a)(2)(B)(i)

applies. See Rueda v. Ashcroft, 380 F.3d 381, 381 (5th Cr

2004) (dism ssing petition for review of hardship determ nation
under 8§ 1229(b)(1)(D) for lack of jurisdiction). Even though
Berzosa raises his challenge through a notion to reopen his
proceedi ngs rather than a direct challenge to the BIA s
affirmance of the 1J’s nmerits determnation, this circuit has
hel d that the jurisdiction-stripping provisions of § 1252(a)(2)

apply with equal force in this context. Assaad v. Ashcroft, 378

F.3d 471, 474 (5th Gr. 2004) (“[J]Just as our power to review a
final order is circunscribed by § 1252(a)(2)’s various
jurisdiction-stripping provisions, our ‘jurisdiction to entertain
an attack on that order nounted through filing of a notion to

reopen’ is equally curtailed.”) (quoting Patel v. United States,

334 F.3d 1259, 1262 (11th Gr. 2003)). Accordingly, we agree
wth the Attorney General that Berzosa cannot “manufacture
jurisdiction sinply by petitioning this court to review the BIA s
denial of his notion to reopen.” |1d. at 475.

Al t hough the holding in Rueda clearly precludes review of a

di scretionary hardship determ nation under 8 1229b(b) (1) (D)

Nguyen v. Bureau of Inm gration and Custons Enforcenent, 400 F.3d
255, 260 (5th Gr. 2005) (noting that “the question of a federal
court’s subject matter jurisdiction may be properly raised at any
stage in litigation, including for the first tine on appeal”).
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Berzosa al so challenges the 1J’s finding that he failed to neet
t he physi cal presence requirenent under 8 1229b(b)(1)(A). This
circuit has not extended the reach of § 1252(a)(2)(B)’s

jurisdictional bar to the determ nation of whether a petitioner

has been continually present for a period of not |less than ten

years. See Garcia-Mlendez v. Ashcroft, 351 F.3d 657, 661 (5th
Cr. 2003) (describing the continuous physical presence
requi renent as “a factual determ nation which is subject to

appellate review'); Gonzalez-Torres v. I.N S, 213 F.3d 899, 901

(5th Gr. 2000). W reviewthe 1J's factual conclusion on the
i ssue of whether Berzosa established ten years of conti nuous

presence for substantial evidence. Grcia-Mlendez, 351 F.3d at

661. Because all four requirenents of 8§ 1229b(b)(1) nust be
satisfied for cancellation of renoval, however, our |ack of
jurisdiction to reviewthe IJ's determnation on hardship is
fatal to Berzosa's claim Therefore, it would be a holl ow act
for us to separately consider the 1J's finding on continuous

presence. ’

! Al t hough we need not reach the issue, we note that the
| J's determ nations with respect to Berzosa's cl ai ns of
conti nuous presence and “exceptional and extrenely unusual
har dshi p” were supported by substantial evidence. The record
anply denonstrates the gaps in docunentary proof and questionabl e
credibility of Berzosa's statenents during the hearing. W
afford “great deference to an inmmgration judge’ s decisions
concerning an alien’s credibility.” Efe v. Ashcroft, 293 F. 3d
899, 903 (5th Cr. 2002) (citing Chun v. I.N.S., 40 F.3d 76, 78
(5th Gr. 1994)). Despite several opportunities to explain the
di screpancies in his testinony, Berzosa failed to neet his burden
of establishing continuous presence. This court has been
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C | nef f ective Assistance of Counsel

Al t hough this court lacks jurisdiction to reviewthe BIA s
affirmance of the 1J's holding with respect to discretionary
relief under 8§ 1229b(b)(1), we retain jurisdiction over “any

substantial constitutional clains.” See Baloqun v. Ashcroft, 270

F.3d 274, 278 n.11 (5th Cr. 2001). As such, before we can
dism ss this appeal for lack of jurisdiction, we nmust consider
whet her Berzosa’s claimof ineffective assistance of counsel
rises to the level of a “substantial constitutional violation.”
This court has previously found that ineffective assistance
of counsel “may inplicate the Fifth Anmendnent’s due process
guarantee if the ‘representation afforded [the alien] . . . was
so deficient as to inpinge upon the fundanental fairness of the

hearing.’” Assaad, 378 F.3d at 475 (quoting Paul v. I.N S., 521

F.2d 194, 198 (5th Gir. 1975)); Goonsuwan, 252 F.3d at 385 n.2
(noting that ineffective assistance of counsel offends due
process when “as a result, the alien suffered substanti al
prejudice”). Berzosa contends that Mdreno’'s representati on was
deficient in tw respects, both of which are directly related to
his application for cancellation of renoval under § 1229b(b)(1).
First, Berzosa clainms that Mdreno failed to adequately prepare

and present his case to the 1J, especially with respect to her

“enphatically clear” that it “*wll not review decisions turning
purely on the immgration judge's assessnent of the alien
petitioner’s credibility.”” Chun, 40 F.3d at 78 (citing Mantel

v. I.N.S., 798 F.2d 124, 127 (5th Cr. 1986)).
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purported inability to establish Berzosa’ s physical presence
requi rement under 8§ 1229b(b) (1) (A). Second, Berzosa clains that
the ineffective assistance of Moreno inpaired his ability to
establish the “exceptional and extrenely unusual” hardship to his
citizen daughters that woul d be necessary to secure discretionary
relief under § 1229b(b) (1) (D)

Because Berzosa's ineffective assistance of counsel claim
cannot be disentangled fromhis effort to secure discretionary
relief, we find no deprivation of a protected |iberty interest
that would give rise to a due process violation. Assaad, 378
F.3d at 475 (finding that a “notion to reopen does not allege a
violation of [the petitioner’s] Fifth Amendnent right to due
process because ‘the failure to receive relief that is purely
discretionary in nature does not anpunt to a deprivation of a

liberty interest’”) (quoting Mejia Rodrigquez v. Reno, 178 F. 3d

1139, 1146 (1ith Gr. 1999)). Wthout question, the
di scretionary cancell ation of renoval under 8 1229b is expressly
subject to the 8§ 1252(a)(2)(B)(i) jurisdictional bar. See

Garci a- Mel endez, 351 F.3d at 661. Therefore, Berzosa's effort to

circunvent the jurisdictional defect in his petition for review
t hrough a notion to reopen for ineffective assistance of counsel
is ultimately unavailing.

1. CONCLUSI ON

For the foregoing reasons, we hereby GRANT the Attorney
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Ceneral’s notion to strike the new evidence submtted with
Berzosa' s brief and DI SM SS Berzosa’'s petition for review for

| ack of jurisdiction.
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