United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 14, 2005

Charles R. Fulbruge llI
Clerk

No. 04-41660
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VI CTOR ENRI QUE DI AZ, al so known as W /I ken Roner o,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:04-CR-321-ALL

Bef ore KING Chief Judge, and H G3d NBOTHAM and SM TH, Circuit Judges.
PER CURI AM *

Counsel appointed to represent Victor Enrique D az has
requested | eave to withdraw and has filed a brief as required by

Anders v. California, 386 U S. 738 (1967). D az has filed a

response.
Qur i ndependent review of counsel’s brief, D az’ s response,
and the record discl oses one possible nonfrivolous issue. Diaz’'s
of fense | evel and sentence were increased for his having been
renmoved after a conviction for a prior drug-trafficking offense

that was not alleged in the indictnent. An argunent that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-41660
-2

prior conviction should have been alleged in the indictnent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). However, the continuing validity of Al nendarez-Torres

has been called into question by Apprendi v. New Jersey, 530 U S.

466, 489 (2000). Counsel thus could have raised the issue on
appeal in order to preserve it for Suprene Court review.

Because this is a possible nonfrivol ous issue for appeal, we
DENY counsel’s notion to withdraw. By our denial, D az preserves

the Al nendarez-Torres issue for further review W pretermt

further briefing, however, and AFFIRMthe judgnent of the

district court because Apprendi did not overrule Al nendarez-

Torres. See Apprendi, 530 U S. at 490; United States v.

| zaquirre-Flores, 405 F.3d 270, 277-78 (5th Cr.), cert. denied,

126 S. . 253 (2005); United States v. Mancia-Perez, 331 F. 3d

464, 470 (5th Gr. 2003).
Accordi ngly, counsel’s notion for leave to withdraw is

DENI ED, and the judgnent of the district court is AFFI RVED



