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PER CURI AM *
This court affirmed the sentence of WIIliam Stephen

Sol esbee. See United States v. Sol esbee, 94 Fed. Appx. 207 (5th

Cir. 2004) (per curiam. The Suprene Court vacated and renmanded

for further consideration in light of United States v. Booker,

125 S. . 738 (2005). This court requested and received

suppl enental letter briefs addressing the inpact of Booker.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Sol esbee argues that the district court erroneously based
his sentence on facts that were neither admtted by himnor found
by the jury. He concedes that reviewis for plain error only due
to his failure to raise an appropriate objection in the district
court.

To establish plain error, Sol esbee nust show that there is
error, that it is clear, and that it affects both his substanti al

rights and the integrity of the proceedings. See United States

v. Val enzuel a- Quevedo, 407 F.3d 728, 732-33 (5th Gr. 2005),

cert. denied, _ US _ , 2005 W 1811485 (Cct. 3, 2005) (No.

05-5556). Sol esbee has net the first and second prongs of this
test because the district court based his sentence upon facts
that were neither admtted by himnor found by the jury. See

United States v. Mares, 402 F.3d 511, 521 (5th Gr. 2005) cert.

denied, _ U S _ , 2005 W 816208 (COct. 03, 2005) (No. 04-9517).
Nevert hel ess, Sol esbee is not entitled to relief, as the record
does not show that he |ikely would have received a nore | enient
sentence if the district court had acted under an advisory
sentenci ng schene. See Mares, 402 F.3d at 521. Sol esbee thus
has not established that this error affected his substanti al
rights. See id.

The judgnent of conviction is AFFI RVED | N PART AND REVERSED
I N PART for the reasons stated in our initial opinion. The
j udgnent of sentence is AFFIRMED for the reasons given in this

opi ni on on renmand.



