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PER CURI AM *

Followng a jury trial, Juan Alberto Cedillo and Javier De
La Pena were each convicted of both possessing and inporting
cocai ne and acquitted of related crack charges. Cedillo appeals
his conviction on the inportation charge, and both defendants
appeal their sentences.

Cedill o argues that the evidence is insufficient to sustain
his conviction for inportation of cocaine. Because Cedillo did

not renew his notion for judgnent of acquittal follow ng the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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close of all evidence, we review only to determ ne whether there
was “a manifest mscarriage of justice.”! Under this standard,
Cedillo will receive relief only if the record wholly | acks
evidence of his guilt or if the evidence of qguilt is “so tenuous
that a conviction if shocking.”? This standard is not net.
Rat her, there was plentiful evidence that Cedill o know ngly
pl ayed a part in bringing cocaine into the United States - he
even admtted that he had gone into Mexico to buy cocaine.
Consequently, Cedillo’s inportation conviction is AFFI RVED
Cedill o and De La Pena both contend that their sentences are
contrary to United States v. Booker.® They argue that their
Si xth Amendnent rights were viol ated because their sentences were
based on drug-quantity facts neither admtted by them nor found
by a jury. Both defendants preserved this claimfor appeal by
objecting to Sentencing CGuidelines cal culations and arguing that
their sentences should not be based on quantities of drugs
related to the crack charges for which they were acquitted.*
As the Governnment concedes, the district court erred by

basi ng the defendants’ sentences on drug-quantity facts neither

lUnited States v. Green, 293 F.3d 886, 895 (5th Cir. 2002).
2United States v. Avants, 367 F.3d 433, 449 (5th G r. 2004).
3125 S. Sct. 738 (2005).

“See United States v. Akpan, 407 F.3d 360, 376 (5th Cr.
2005) .
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admtted by the defendants nor found by a jury.® Further, the
Governnent has not shown this error to be harmess.® Thus,
Cedillo’s and De La Pena’'s sentences are VACATED, and the case is
REMANDED FOR RESENTENCI NG  Because resentencing is warranted,
there is no need to address the defendants’ renaining sentencing
clains.’

Cedill o was acquitted of possession with intent to
distribute and convicted of the |esser-included offense of sinple
possessi on, but the judgnent of conviction signed by the district
court states that he was convicted of the forner. No one
suggests that the district court did not sentence Cedillo for the
correct crime. W leave to the district court correction of
clerical error.

The judgnents of conviction are AFFI RMED, the sentences are
VACATED, and the case is REMANDED to the district court for

further proceedings consistent wth this opinion.

°See United States v. Pineiro, 410 F.3d 282, 285-86 (5th
Cr. 2005).

5See i d.

'See Akpan, 407 F.3d at 377 n.62.



