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Rahi m Maknojiya petitions this court for review of the Board
of Imm gration Appeals’ (“BlIA’) decision denying his appeal froma
deci sion of the Immgration Judge (“1J”) that denied his notion to
reopen proceedings and to rescind the order of renoval that was
entered against himin absentia.

Maknojiya argues here, as he did before the IJ and the BIA,
that he did not receive notice of the hearing date and that the
|J’s decision denying his notion to reopen was an abuse of

di scretion.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



This court reviews a denial of a notion to reopen under a
“highly deferential abuse-of-discretion standard.” Zhao v.
Gonzal es, 404 F. 3d 295, 303 (5th Cr. 2005). An alien who does not
attend a hearing after witten notice has been provided to the
alien or the alien’s counsel of record shall be ordered renpved in
absentia if the INS establishes by clear, unequivocal, and
convincing evidence that the witten notice was so provided and
that the alien is renovable. 8 U . S.C. § 1229a(a)(5). However, an
in absentia renoval order nay be rescinded upon a notion to reopen
filed at any tinme if the alien denonstrates that the alien did not
receive notice. 8 USC 8§ 1229%9a(a)(5(O(ii); 8 USC 8
1229(a) (1) and (2).

Maknojiya concedes that he and his counsel received notice
that the hearing was set for March 11, 2003. The March 11, 2003,
hearing notice is in the admnistrative record. However, the
record also contains a hearing notice that reset the March 11,
2003, hearing for the earlier date of February 13, 2003. The
February 13, 2003, hearing notice is dated after the March 11,
2003, hearing notice. Both hearing notices contain Maknojiya’'s
attorney’s nane and address, and the notices indicate that they
were sent through regular mail. Postal receipts are not included
in the admnistrative record, nor is there a copy of an addressed
envel ope. Maknojiya asserts that neither he nor his attorney
recei ved the hearing notice that reset the March 11, 2003, hearing
to February 13, 2003. Maknojiya asserts that when he appeared for
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the hearing on March 11, 2003, he was advised that a renoval order
had been entered against him in absentia. Al t hough the 1J's
deci sion had been forwarded to his counsel, Mknijoya states that
hi s counsel was out of town and did not receive the |J' s decision.
Bot h Makni joya and his counsel submtted affidavits tothe IJ with
the notion to reopen that support Mknijoya's assertions.
Makni j oya al so argues, as he did before the BIA and the |J, that he
intended to apply for cancellation of renoval based upon his years
of residence in the United States and because his child, a United
States citizen, has been diagnosed with | eukem a and woul d suffer
hardship if he is renoved fromthe United States.

The 1J's decision denying Maknojiya' s notion to reopen is
prem sed upon a presunption that public officials, including Postal
Servi ce enpl oyees, properly discharge their duties. The IJ relied

upon Matter of Giijalva, 21 | & N Dec. 27 (BIA 1995), for this

presunption. As the respondent concedes, the |J erroneously relied
upon Gijalva for this presunption in Maknojiya' s case, because the
presunption of effective service set forthin Gijalva applies when
the notice is sent by certified mail through the United States
Postal Service and there is proof of attenpted delivery and
notification of certified mail. Then, a strong presunption of
effective service arises that nay be overcone only by the
affirmati ve defense of nondelivery or inproper delivery by the
Postal Service. Gijalva, 21 1 & NDec. at 37-38. It was an abuse
of the 1J's discretion to apply the Gijalva presunption to
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Maknojiya’'s case, where notice of the hearing was sent by regul ar

mai | . See Ghounem v. Ashcroft, 378 F.3d 740, 744-45 (8th Gr.

2004)); Salta v. INS, 314 F.3d 1076, 1078-80 (9th Cir. 2002).

Additionally, the 1J's disregard of +the affidavits of
Maknojiya and his counsel appears to be prem sed on Gijalva, which
requi red “substantial and probative evidence such as docunentary
evidence fromthe Postal Service, third party affidavits, or other
simlar evidence denonstrating that there was i nproper delivery or
t hat nondel i very was not due to the respondent’s failure to provide
an address where he could receive mail.” Gijalva, 21 | & N Dec.
at 37-38. Wiile the 1J characterized the affidavits as self-
serving, he did not find an evidentiary flawin the affidavits. As
noted in Ghounem in the case of failed nmail delivery when regul ar
mail is used, the “only proof” is the alien’s statenent that he or
she did not receive notice. Ghounem 378 F.3d at 744. Her e
Maknoj i ya and his counsel both submtted affidavits indicating that
they did not receive the notice that reset the hearing date for an
earlier date. Al t hough Maknojiya did not initiate the renova
proceedi ngs, as did the aliens in both Ghounem 378 F. 3d at 745 and
Salta, 314 F.3d at 1079, the record does not indicate that
Maknojiya was attenpting to avoid the inmmgration proceedings.
Finally, the 1J's decision is premsed entirely on G&Gijalva.
Al t hough the 1J noted that Maknojiya had not all eged m sconduct on
the part of counsel, Maknojiya did not assert that his counsel was
i neffective or that counsel did anything wong. Rather, Maknojiya
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and his counsel clained that they did not receive the notice
resetting the March 11, 2003, hearing for the earlier hearing date.
Based on the foregoing, the petition for reviewis GRANTED and
the case is REMANDED to the BIA
PETI TION FOR REVI EW GRANTED, CASE REMANDED TO THE BI A FOR
FURTHER CONSI DERATI ON.



