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Appeal fromthe United States District Court
For the Southern District of Texas

Bef ore GARZA, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM

Plaintiffs-Appellants Mirion Duzich, et al. (together,
“Duzich”) appeal the district court’s grant of the Rule 12(b)(6)
nmotion to dismss fil ed by Def endant s- Appel | ees Advant age Fi nanci al
G oup, et al. (together, “CIT"). Duzich also appeals the district
court’s denial of Duzich’s nmotion for leave to file a second

anended conplaint. W AFFIRM



BACKGROUND

I n Septenber 2000 CIT filed the underlying prosecution agai nst
Duzich in bankruptcy court in the Southern District of Texas, on
behal f of Liberty Seafood, Inc. (“Liberty”). The all egations
concerned crimnal conduct and fraud in the seafood busi ness. The
bankruptcy court granted CIT a tenporary restraining order and
prelimnary injunction and appointed a trustee for Liberty (the
“Trustee”). For reasons not in the record, the Trustee voluntarily
di sm ssed t he bankruptcy adversary proceedi ng.

In June 2003 Duzich filed this case based on diversity in
district court in the Southern District of Texas. Duzich alleged
that the underlying bankruptcy litigation constituted a nalicious
prosecution and that CI T engaged in civil conspiracy. CTfiled a
motion to dismss under Rule 12(b)(6). Duzich responded and CI T
replied. The district court granted CIT's notion to dismss for
failure to state a claimand entered final judgnment dism ssing al
Duzich’s clains with prejudice. |In doing so, the district court
found that Duzich had not sufficiently pleaded a requisite el enent
for a malicious prosecution claim- that the underlying litigation
had termnated in Duzich's favor. In addition, the court found
that Duzich had not satisfied a requisite elenent for civil
conspiracy — an unlawful, overt act — because Duzi ch had not shown
that CIT" s initiation of the bankruptcy acti on was an unl awful act.

The court al so denied Duzich’s notions for |leave to file a second



anended conpl ai nt and for reconsideration. Duzich tinely appeal ed.

DI SCUSSI ON

Whet her the district court erred in dism ssing Duzich’s malicious
prosecution claim

W review a Rule 12(b)(6) dism ssal de novo. Priester v.
Lowndes County, 354 F.3d 414, 418 (5th Gr. 2004). Texas | aw
governs this diversity case. To establish a claimfor malicious
prosecution, a plaintiff must show (1) the institution or
continuation of civil proceedings against the plaintiff; (2)
initiated by the defendant; (3) with nalice in the comencenent of
t he proceedi ngs; (4) which proceedi ngs | acked probabl e cause; (5)
were termnated in the plaintiff’s favor; and (6) resulted in
speci al damages. Tex. Beef Cattle Co. v. Green, 921 S W2d 203,
207 (Tex. 1996).

The only elenment at issue here is whether Duzich has
sufficiently shown that the wunderlying bankruptcy proceeding
termnated in their favor to survive dismssal. Al though Duzich
concedes that nothing in the record explains the reasoning for the
Trustee’s termnation of the proceeding, Duzich nonetheless
mai ntains that the voluntary dism ssal of an action connotes a
favorable termnation for the opposing party. Duzich argues that
the Texas Suprene Court has adopted the Restatenent (Second) of

Torts 8 674, cnt. j,! for the proposition that the voluntary

Comment | of 8§ 674 of the Restatenent (Second) of Torts
provi des:



di sm ssal of civil proceedings should be construed as a favorable
deci si on. See Texas Beef at 208. CT relies on KT Bolt
Manuf acturing Co. v. Texas Electric Cooperatives, Inc., 837 S.W2d
273 (Tex. App.-Beaunont 1992, wit denied), and argues that Texas
law is clear that a voluntary dismssal is not a favorable
termnation for the plaintiff. CIT also contends the Texas Suprene
Court did not wholly adopt the Restatenent comrent relied on by
Duzich in the context of a voluntary dismssal of a civil action.

In KT Bolt, a Texas appeal s court expl ai ned that the di sm ssal

Termnation in favor of the person against whom civil
proceedi ngs are brought. C vil proceedings nmay be term nated
in favor of the person agai nst whomthey are brought under the
rule stated in Cl ause (b), by (1) the favorable adjudication
of the claimby a conpetent tribunal, or (2) the withdrawal of
the proceedings by the person bringing them or (3) the
dism ssal of the proceedings because of his failure to
prosecute them A favorabl e adjudication may be by a judgnment
rendered by a court after trial, or upon demurrer or its
equivalent. In either case the adjudication is a sufficient
term nation of the proceedi ngs, unless an appeal is taken. If
an appeal is taken, the proceedings are not termnated until
the final disposition of the appeal and of any further
proceedings that it may entail.

Whet her a wit hdrawal or an abandonnent constitutes a final
termnation of the case in favor of the person agai nst whom
the proceedings are brought and whether the wthdrawal is
evidence of a |ack of probable cause for their initiation,
depends upon t he ci rcunst ances under whi ch the proceedi ngs are
wthdrawn. In determning the effect of wthdrawal the sane
considerations are decisive as when crimnal charges are
wi t hdrawn; and therefore 88 660-661 and 665, and the Comments
under those Sections are pertinent to this Section. As to the
right of restitution of noney paid to conpromse a claim
brought w thout probable cause and in bad faith, see
Rest at enent of Restitution, 8§ 71.

RESTATEMENT ( SECOND) OF TORTS 8 674, cnt. | (1977).



of an action pursuant to a voluntary nonsuit was in no way an
adj udi cation of the nerits of the particular case. 837 S.W2d at
275. There, the court held that because the voluntary nonsuit of
the initial action brought by the now defendant did not indicate a
termnation of the proceedings in the nowplaintiff’s favor, the
trial court properly determned that an essential elenent for
mal i ci ous prosecution was mssing. |d.

Here, we agree with the district court. The record in this
case provides nothing from which to infer that the voluntary
dism ssal of the bankruptcy proceeding by the Trustee was a
favorable term nation for Duzich on the nerits. Moreover, although
the Texas Suprene Court noted that its rule in Texas Beef was in
accord with cmt. j. of 8 674 of the Restatenent, the rule at issue
did not concern whether to interpret a voluntary dism ssal as a
favorabl e term nation. Instead, the court held that there coul d be
no favorable termnation for a malicious prosecution plaintiff
whi | e t he underlying proceeding was still on appeal. 921 S.W2d at
208 (quoting RESTATEMENT ( SECOND) OF TORTS 8 674, cnt. | (1977) (“If an
appeal is taken, the proceedings are not termnated until the final
di sposition of the appeal and of any further proceedings that it

my entail.”)). KT Bolt’'s holding remains undisturbed.?

2\\e note that a Texas appeals court inplied in dicta that because
of the Texas Supreme Court’s adoption of cm. j of § 674 of the
Restatenent in Texas Beef, KT Bolt cannot “stand[] for an iron-cl ad
rule that a favorable term nation nay never, as a matter of |aw,
arise from a voluntary non-suit taken by the plaintiff in the
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Therefore, we find the district court properly applied Texas | aw as

set forth in KT Bolt in this case.

Whet her the district court erred in dismssing Duzich's civil
conspiracy claim

We continue our de novo review. See Priester, 354 F.3d at
418. To establish a claim for civil conspiracy in Texas, a
plaintiff must show. (1) two or nore persons; (2) an objective to
be acconplished; (3) a neeting of the m nds on the objective; (4)
one or nore unlawful, overt acts; and (5) proxinmate damages. Apani
Sout hwest, Inc. v. Coca-Cola Enters., Inc., 300 F.3d 620, 635 (5th
Cr. 2002) (citing Massey v. Arnto Steel Co., 652 S.W2d 932, 934
(Tex. 1983)).

Duzich argues that they satisfied the requisite elenents to
support a civil conspiracy claim CIT agrees with the district
court, which found that because Duzich did not satisfy the el enents
for malicious prosecution, Duzich did not neet the predicate
el ement of an unlawful, overt act for civil conspiracy.

We agree with CIT and the district court. See generally Kerr

v. Lyford, 171 F.3d 330, 340 (5th Cr. 1999), abrogated on ot her

underlying civil suit upon which a claimfor malicious prosecution
is founded.” MCall v. Tana Ol & Gas Corp., 82 S.W3d 337, 350
(Tex. App. -Austin 2001), rev’d in part on other grounds, 104
S.W3d 80 (Tex. 2003). However, again, whether to interpret a
voluntary nonsuit as a favorable dism ssal was not the particul ar
issue in that case. See id. at 350-51 (affirm ng take-nothing
j udgnent agai nst plaintiffs because they had not proven the speci al
damages el enent of malicious prosecution).
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grounds, Castellano v. Fragozo, 352 F.3d 939 (5th Cr. 2003) (en
banc) (noting howplaintiffs’ civil conspiracy clai mwas contingent
on the success of their malicious prosecution clain.

Whet her the district court abused its discretion in denying Duzich
| eave to anmend a second tine.

Finally, we address Duzich's argunent that the district court
abused its discretion in denying them l|leave to anend their
conplaint a second tine. The district court denied Duzich’s Rule
15(a) notion using the sane reasoning as in its granting of CIT s
Rule 12(b)(6) nmotion. W agree with the district court that any
anmendnent to Duzich’ s conpl aint woul d have been futile to cure its
def ects. See, e.g., United States ex rel. Adrian v. Regents of
Univ. of Cal., 363 F.3d 398, 403 (5th Gr. 2004) (listing futility
of anmendnent as justification for denial of |eave to anend)
(citation omtted). Therefore, we find the district court did not
abuse its discretion.

CONCLUSI ON

For the above reasons, we AFFIRM the district court’s final

j udgnent .

AFFI RMED.



