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Oscar Hunberto Garcia-Mejia (“Garcia-Mejia”) is a citizen of
Mexi co. He was deported on July 25, 1997 following his rel ease
fromstate prison on a conviction for burglary of a habitation. He
was then “found” in the United States by the federal governnment on
April 13, 2000 while again in prison in Texas for burglary. Upon

his rel ease fromprison on July 18, 2002, he was taken into custody

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



by immgration officials who determ ned that he had not obtained
perm ssion from the Attorney-CGeneral to return to the United
States. A one-count indictnment was filed in the district court for
the southern district of Texas charging Garci a-Mejia under 8 U. S. C
8§ 1326(a) and (b)(2) withillegal re-entry by a previously deported
alien subsequent to a conviction for an aggravated felony. He
entered a plea of guilty on Qctober 29, 2002 and was sentenced on
Cctober 21, 2003 to, inter alia, seventy-seven nonths of
i nprisonnment and three years of supervised rel ease.

Garcia-Mejia challenges his sentence on two grounds. First,
he argues, as he did below, that the district court abused its

“

discretion by prohibiting him from possessing a firearm
destructive device, or any other dangerous weapon” while on
supervi sed rel ease because the term “ot her dangerous weapon” is
both i nperm ssibly vague and overbroad.! Second, he argues, for
the first tinme on this appeal, that the “felony” and “aggravated
felony” provisions of 8 USC § 1326(b)(1) and (2) are
unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000) .

! Though the condition in question appears in the guidelines
as a “special condition,” see US S G § 5DL.3(d)(1), it is
considered akin to a “standard condition” as those are set forth in
US S G 8§85D1.3(b) and (c). See United States v. Torres-Aguil ar
352 F.3d 934, 937 (5th Cr. 2003). This court reviews the
inposition of conditions of supervised release for an abuse of
di scretion. United States v. Paul, 274 F.3d 155, 165 (5th Gr.
2001) .



Garcia-Mejia first challenges the condition of supervised
release prohibiting him from possessing dangerous weapons by
arguing that it is overly broad.? The crux of his argunment is that
the term “dangerous weapon,” as it is defined in the guidelines,
pl ausi bly includes everyday itens |like eating utensils and
construction tools.® The condition of supervised rel ease, in other
words, seemngly applies to things that, though potentially
dangerous in sone sense, are, by virtue of their ubiquity and
ordi nari ness, an al nost unavoi dabl e part of everyday life. Garcia-
Mejia’ s claimthat the condition of supervised release is overly
broad is in effect a claimthat the condition fails to satisfy the
statutory requirenent, codified at 18 U S. C. 8§ 3583(d)(2) and
Us.s.Gg 8 5D1.3(b), that every condition of supervised release

involves “no greater deprivation of liberty than is reasonably

2 @Garcia-Mejia, whose sentence is for a felony conviction and
who has a prior felony conviction for a crinme of violence, United
States v. Rayo-Val dez, 302 F.3d 314, 317 (5th Cr.), cert. denied,
537 U. S. 1095 (2002), and an otherw se extensive crimnal history,
does not challenge the district court’s conclusion that he is
properly subject to a condition of supervised rel ease under U.S. s. G
8§ 5B1.3(d) (1) prohibiting him from possessi ng dangerous weapons.
| nstead, he sinply objects that this prohibition is overly broad
and vague.

3 The guidelines provide that: “‘Dangerous weapon’ neans (1)
an i nstrunent capable of inflicting death or serious bodily injury;
or (ii) an object that is not an instrunment capable of inflicting
death or serious bodily injury but (1) closely resenbles such an
instrunment; or (Il) the defendant uses the object in a manner that
created the i npression that the object was such an i nstrunent (e.g.
a defendant wapped a hand in a towel during a bank robbery to
create the appearance of a gun).” Uus.sG 8§ 1B1.1, coment,
n.1(D).



necessary in light of the need to protect the public and prevent
recidivism” Paul, 274 F.3d at 165 n. 12.

Garcia-Mejia also objects to the condition of supervised
rel ease on the ground of vagueness. He contends that he cannot
reasonably ascertain what sort of conduct is proscribed by the
prohi bition on the possession of a “dangerous weapon.” See id. at
166 (stating that offenders subject to conditions of supervised
release are entitled to “fair notice” of what is prohibited).

We addressed simlar argunents in United States v. Paul. In
Paul , the district court inposed a series of broad prohibitions as
condi ti ons of supervised rel ease on a defendant convicted of child
por nogr aphy cri nes. ld. at 164-172. Paul , for exanple, was to
avoi d “pl aces, establishnents and areas frequented by mnors.” |d.
at 165. Paul contended that this condition was too broad because
it enconpassed inevitable encounters with children in places |ike
grocery stores. He further argued that it was vague because he
could not determne what it neant for a place to be “frequented by
mnors.” He simlarly conplained of the requirenent that he avoid
“direct and indirect contact wwth mnors.” 1Id.

We concluded that the district court did not abuse its
discretion. W reasoned that the condition in question should be
construed to exclude “chance or incidental encounters.” I d. at
166. In reaching this conclusion, we inplicitly drewa distinction

bet ween unavoi dable situations that arise as a regular part of



daily life and avoidable situations that arise as a result of
conduct undertaken with a purpose of achieving a result which the
supervi sed rel ease conditions plainly intend to preclude. W also
stated, with respect to Paul’s contention that the condition in
guestion was too vague, that conditions of supervised release are
to be interpreted in light of commobnsense. ld. at 166-167
(“*[Clonditions of probation do not have to be cast in letters six
feet high, or [] describe every possible pernutation, or [] spel
out every last, self-evident detail.’”) (quoting United States v.
Gllo, 20 F.3d 7, 12 (1st Cr. 1993)). Using commobnsense as his
gui de, Paul shoul d have been able to distinguish between the sorts
of places that are “frequented by m nors” that he cannot reasonably
avoi d, such as grocery stores, and the sorts of places that he can,
such as pl aygrounds and vi deo arcades.

Appl ying Paul to the instant case, we simlarly find no abuse
of discretionin the district court’s decision to prohibit Garcia-
Mejia from possessing “dangerous weapons” as a condition of
supervi sed rel ease. The |esson of Paul is that Garcia-Mejia w il
violate his supervised release only by possessing a “dangerous
weapon” in a context in which, by the dictates of combnsense, that
“danger ous weapon” has no legitimte, everyday use. The district
court’s prohibition on the possession of “dangerous weapons,” for
I nst ance, would not prevent Garcia-Mejia from wusing the

restaurant’s steak-knife to cut the neat he was eating there, but



it would prevent himfromcarrying a steak-knife in his pocket for
protection. In using conmobnsense this way, we strive to bal ance
Garcia-Mejia' s interest in |eading an unencunbered life with the
public’s interest in being protected frompeople with a history of
viol ent crine. See also United States v. Santillana, 03-40975,
2004 W 1950438 (5th Gr. Sept. 3, 2004) at **2-**3,

Turning to his Apprendi challenge, as Garcia-Mjia concedes,
his argunment that the “felony” and “aggravated fel ony” provisions
of 8 US C 8 1326(b)(1) and (2) are unconstitutional in |ight of
Apprendi is foreclosed by Al nendarez-Torres, 523 U. S. 224 (1998).*
Apprendi did not overrule Al nendarez-Torres. See Apprendi, 530
US at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th
Cir. 2000). This court must follow Al nendarez-Torres “unl ess and
until the Suprenme Court itself determnes to overruleit.” Dabeit,
231 F.3d at 984 (internal quotation marks and citation omtted).
Thus, Garcia-Megjia’ s argunent has no nerit. It certainly does not
present plain error.

The district court’s judgnent is

AFFI RVED.

4 @Garcia-Mejia makes this Apprendi challenge only to preserve
his claimfor future review by the United States Suprene Court.
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