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VERSUS

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DIVISION, WLLIAM W SULLI VAN, JR

Def endants - Appel |l ees

Appeal fromthe United States District Court
For the Western District of Texas
W 02- CVv- 140

Bef ore REAVLEY, DAVIS, and WENER, C rcuit Judges.
PER CURI AM *

After reviewing the record and considering the argunent of
counsel and the briefs of the parties we affirmthe dism ssal of
bot h remai ni ng def endants, Johnson and Sul | i van.

The only cl ai mPerdue has remai ni ng agai nst Johnson is a claim

for attorney’ s fees which she contends she is entitled to because

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



medi cal care was provided to Perdue only after she filed suit. The
record does not reveal, however, that the suit was served before
medi cal care was provided to Perdue or that the suit provided the
i npetus for the state providing that care.

As to defendant Sullivan, the predicate for Perdue’ s suit
agai nst hi mwas the excessive force Sullivan used i n subdui ng her.
W agree with the district court that Perdue was required to
exhaust her admnistrative renedies before filing suit against
Sullivan. Although the state did not raise the exhaustion defense
before the court’s deadline for filing notions, the district court
did not abuse its discretionin lifting that deadline and all ow ng
t he defense to be asserted at a | ater date. Perdue has denonstrated
no legal prejudice from the district court’s decision allow ng
Sullivan to raise his exhaustion defense because at the tine the
defense was asserted Perdue had anple tine to exhaust
adm nistrative renedies as to this claimand file suit before the
statute of limtations ran.

AFFI RVED.



