United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 17, 2004

Charles R. Fulbruge llI
Clerk

No. 04-40518
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CESAR TREJO HERNANDEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:04-CR-41-ALL

Bef ore KING Chief Judge, and DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM *

Cesar Trejo-Hernandez (“Trejo”) entered a guilty plea to a
charge of being present illegally in the United States after
deportation and a conviction for an aggravated felony, a
violation of 8 U S.C. 8§ 1326(a) and (b). The district court
sentenced Trejo to thirty-five nonths of inprisonnent and three
years of supervised rel ease.

Trejo asserts that the district court plainly erred by

characterizing his state felony conviction for possession of a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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control | ed substance as an “aggravated felony” for purposes of
US S G 8 2L1.2(b)(1). Trejo’'s argunent is foreclosed by

circuit precedent. See United States v. Caicedo-Cuero, 312 F. 3d

697, 706-11 (5th Gr. 2002); United States v. Hinojosa-Lopez, 130

F.3d 691, 693-94 (5th Cr. 1997).

Trejo contends that the “felony” and “aggravated fel ony”
provisions of 8 U S.C 8§ 1326(a) and (b) are unconstitutional.
He asserts that his sentence was inposed in violation of

Apprendi v. New Jersey, 530 U S. 466, 490 (2000), and Bl akely V.

Washi ngton, 124 S. . 2531, 2537 (2004). Trejo acknow edges
that his argunent is foreclosed, but he seeks to preserve the

i ssue for possible Suprene Court reviewin |ight of Apprendi, 530
U S at 490. As Trejo concedes, this issue is foreclosed.

See Al nendarez-Torres v. United States, 523 U S. 224, 247 (1998);

United States v. Pineiro, 377 F.3d 464, 465-66 (5th Cr. 2004),

petition for cert. filed (U S. July 14, 2004) (No. 04-5263);

United States v. Manci a-Perez, 331 F.3d 464, 470 (5th Cr.),

cert. denied, 540 U. S. 935 (2003).

AFFI RVED.



