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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:04-Cv-101-A

Bef ore KING Chief Judge, and DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM ~

Raf ael Alvaro Prieto, Texas state prisoner # 843320, appeals
the district court’s dismssal of his 42 U . S.C. § 1983 conpl ai nt

as frivolous. Prieto argues that he is entitled to damages

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because he was illegally convicted of sexually nolesting two
t een- aged boys.

Prieto is challenging the validity of his conviction, and he
has not denonstrated that his conviction has been reversed,

gquestioned, or declared invalid. See Heck v. Hunphrey, 512 U S

477, 486-87 (1994). The district court did not abuse its
discretion in dismssing Prieto’s conplaint as frivolous. See

Martin v. Scott, 156 F.3d 578, 580 (5th Cr. 1998); 28 U. S.C. 8§

1915A(b) (1).
Prieto’s appeal is without arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED. See
5THAQR R 42.2. Prieto is warned that the district court’s

di sm ssal of his conplaint as frivolous constitutes a “strike”
and that the dism ssal of this appeal as frivolous also counts as

a “strike” under 28 U.S.C. § 1915(g). See Adepegba v. Hammons,

103 F. 3d 383, 385-87 (5th Gr. 1996). Prieto is cautioned that
if he accunul ates three “strikes” under 28 U S.C. 8§ 1915(g), he
wll not be able to proceed in forma pauperis in any civil action
or appeal filed while he is incarcerated or detained in any
facility unless he is under inm nent danger of serious physical
infjury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



