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This appeal is before us follow ng our remand to the district
court to rule on the State's tine-bar claim G | bert Goodw n,
Texas prisoner # 749472, appeals, pro se, the denial of his 28
US C 8§ 2254 habeas petition, which clains his parole-denial
violated the United States Constitution’s Ex Post Facto C ause.
When the petition was first before the district court, and because
the State had not been served, the district court did not address
the State’'s time-bar claim which it raises here: whet her

Goodwi n’ s petition was ti me-barred under 28 U S C 8§

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



2244(d) (1) (D). Accordingly, because the record was not sufficient
for us to decide that issue, we retained jurisdiction, but remanded
to the district court for it to decide the State's tinme-bar claim
under 8§ 2244(d)(1)(D). Goodwin v. Dretke, 02-41690 (5th Gr. 29
June 2004) (Goodwin 1). Apparently applying 8 2244(d)(1)(A)
instead, the district court concluded Goodwin's claim was tinme
barred. W REMAND for a determ nation of the tinme-bar clai munder
§ 2244(d)(1) (D).
| .

In 1993, Goodwi n was convicted in Texas of felony aggravated
sexual assault. Goodwi n has been denied parole twice. On 25 June
2002, nore than a year after the second parole-denial, Goodw n
filed a state habeas application, claimng: the Board of Pardons
and Parol es denied himparole using a procedure enacted after the
comm ssion of his offense, thereby violating the Ex Post Facto
Cl ause. Wthout witten order, the Court of Crimnal Appeals
deni ed his application on 14 August 2002.

Goodwi n’ s federal habeas petition was filed later in August
2002. As noted, the State was not served in district court and,
therefore, did not raise the tinme-bar claim now at issue. The
district court denied habeas relief. On appeal, the State raised
the tinme-bar claim In Goodwin |, we remanded for a determ nation

on that issue. The district court concluded the petition is tine-



barred. Insoruling, it concluded that Goodwnis not entitled to
equitable tolling.
1.

Because Goodwin filed his 8§ 2254 habeas petition after the
effective date of the Antiterrorismand Effective Death Penalty Act
(AEDPA) that Act controls. E. g., Scott v. Johnson, 227 F.3d 260,
262 (5th Cr. 2000), cert. denied, 532 U S 963 (2001). Under
AEDPA, 8§ 2244(d), there is a one-year limtations period for
federal petitions brought by state prisoners. This period runs
fromthe |atest of: under subpart (A), “the date on which the
j udgnent becane final”; under subpart (B), “the date on which the
i npedinment to filing an application created by [unconstitutional]
State action [was] renoved”; under subpart (C), “the date on which”
the Suprene Court “initially recognized” the constitutional right,
“if the right ... [is] nade retroactively applicable to cases on
collateral review'; or under subpart (D), “the date on which the
factual predicate of the claim ... could have been discovered
t hrough the exercise of due diligence”. 28 U . S.C. 8§ 2244(d) (1) (A)-
(D). The period is tolled while a state habeas petition for the
claimis pending. 28 U S.C 8§ 2244(d)(2).

As discussed in Goodwin |I: the State asserts, and Goodw n
does not dispute, that, for limtations purposes, 8 2244(d)(1)(D)
governs the tineliness vel non of the filing of his petition; our

sister circuits have applied 8 2244(d)(1)(D) to clains predicated



on parol e deci si ons; and we adopted that approach. Goodwin | at 4.
Accordingly, the one-year filing period began to run on the date

Goodwi n coul d have “discovered” the “factual predicate of [his]

clainf for the parole-denial “through the exercise of due
diligence”. 28 U.S.C. 8§ 2244(d)(1)(D). Dependi ng upon when
Goodwin’s one-year limtations period began, that period was

possibly tolled from 25 June 2002 to 14 August 2002, while his
state habeas petition was pending. 28 U S.C. 8§ 2244(d)(2).

In May 1991, when Goodwin conmtted the sexual assault,
parol e decisions were made by panels conposed of three Board
menbers and required a majority vote. Tex. CRRM Proc. art. 42.18 §
7(e) (West 1991). A new procedure, enacted in 1995, requires the
votes of two-thirds of the entire Board (15 nenbers) to grant
parole. Tex. Gov' T CooE ANN. § 508. 046 (West 2001).

The new procedure was used for both of Goodwin' s parole-
deni al s. Goodwi n does not contend he would have been granted
parole in his first hearing under the fornmer procedure. Rather,
Goodwi n contends: the voting records from his June 2001 parol e-
denial indicate that all three nenbers who woul d have been assi gned
to review hi munder the former procedure voted in favor of parole;
therefore, he woul d have been granted parol e under that procedure.
Accordi ngly, Goodwi n cl ai ns the application of the new procedure to
his 2001 parole proceeding violates the Ex Post Facto C ause

because it increased his sentence. Therefore, Goodw n asserts that



his habeas claimdid not arise until his second parole-denial in
June 2001. Inthe alternative, Goodw n requests equitable tolling.

Goodwin |  held that, in order to avoid deciding the
substantive | aw of the Ex Post Facto Cl ause, the tine-bar issue had
to be decided first. Goodwin | at 6. Along that |ine, various
col l ateral factual issues needing to be deci ded were di scussed, for
resolution on remand to the district court. 1d. at 6-8.

Pursuant to the Goodwin | remand, the district court found
t hat Goodw n’s habeas claimarose on 7 June 2001, the date of his
second parole denial, rather than on 4 February 1999, the date of
his first parole denial. GCting Roberts v. Cockrell, 319 F. 3d 690
(5th Gr. 2003), the district court determ ned: t he judgnent
becane final when the Parole Board reached its decision on 7 June
2001; and the date Goodwin was notified of his parole denial was
irrelevant. When a judgnment becones final is the relevant inquiry
under subpart (A), not subpart (D). Likew se, Cockrell, cited by
the district <court, involves application of subpart (A).
Therefore, we assune the district court assessed the tineliness of
Goodwi n” s cl ai m under subpart (A).

The law of the case from Goodwin |, however, is that
subpart (D), not subpart (A), applies to this claim because it is
predi cated on a parole hearing. 1In order to nmake a determ nation
under subpart (D), the district court nust determ ne “the date on

whi ch the factual predicate of the clai mcould have been di scovered



by due diligence”. 28 U S . C 8§ 2244(d)(1)(D. That is, the
district court wll have to find when Goodwin could have
di scovered, by the exercise of due diligence, his second parole
application had been deni ed.

As noted, Goodwi n | describes other factual issues that nust
be decided by the district court in deciding the tinme-bar claim
such as when Goodwin's federal habeas petition was filed. (On
remand, the district court assuned it was filed on 20 August 2002.
Goodwin v. Director, TDCJ-CID, 1:02-CVv-578, at 2 n.1 (E. D. Tex. 26
Cct. 2004).) O course, the district court may decide that other
i ssues nust be resolved as well. In this regard, the district
court nmay decide additional evidence may be filed and an
evidentiary hearing is required, especially in the light of the
State’s not being able earlier to file evidentiary material in
district court because it was not served before Goodw n’'s habeas
petition was denied by the district court.

As also noted, the district court also determ ned on renand
that Goodwi n was not entitled to equitable tolling. Follow ng the
district court’s decision on this second remand, when this matter
is returned to our court for review, Goodwin may, of course,
chal | enge that no-equitable-tolling decision.

L1l
For the foregoing reasons, we retain jurisdiction of this

appeal, but REMAND to the district court for the follow ng



determ nations: (1) applying 8 2244(d)(1)(D), the date on which
Goodwi n coul d have discovered, using due diligence, that he was
deni ed parole, followi ng his second parol e hearing; and (2) whet her
Goodwi n’s petition is tinme-barred. (On 9 Novenber 2004, Goodw n
filed a petition for panel rehearing, which we consider a notion to
remand. That portion of Goodwi n’s notion requesting remand for a
determ nation under 8§ 2244(d)(1)(D) is DENED as noot. That
portion of Goodwi n’s notion concerning equitable tolling is DEN ED

as premature.)

REMANDED



