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(4:01-Cv-1377)

Bef ore JONES, BARKSDALE, and PRADO Circuit Judges.
PER CURI AM *

Ceral d and Li nda Credeur (Credeur) appeal the summary j udgnment
agai nst their clains agai nst TransTexas Gas Cor poration and Nabors
Drilling U S A, Inc. Credeur contends TransTexas and Nabors do
not fall wthin the protections of Chapter 95 of the Texas Cvil
Practices and Renedies Code (Chapter 95) and are |iable under

theories of common |aw premi ses |iability and gross negligence for

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



M. Credeur’s injuries. Alternatively, Credeur maintains that, if
TransTexas and Nabors are eligible for Chapter 95 protection,
Credeur nonetheless neets the requirenents for inposition of

liability under that statute.

TransTexas owned and operated an oil and gas well in Texas; it
contracted with Nabors to drill the well. TransTexas al so
contracted with Newpark Drilling Fluids to performcertain services
onthe well, including nmud filtration. M. Credeur was enpl oyed by

Newpark and was responsible for operating and naintaining the
Newpar k equi pnent on the well. That equi pnent was | ocated next to
mud tanks owned by Nabors. M. Credeur was injured when he
partially fell through a grating hatch accessi ng Nabors’ nud t ank,
after stepping froma nud cl eaner | ocated above the nud tanks onto
a step positioned on top of the hatch. Credeur clains the grating
hat ch hi nges failed. Credeur brought cl ai ns agai nst TransTexas and
Nabors to recover for personal injuries.

TransTexas and Nabors noved for summary judgnent, claim ng:
Chapter 95 provides Credeur’s exclusive renmedy and precludes his
common- | aw negligence clains; Credeur cannot neet the statutory
el ements of premses liability under Chapter 95; Credeur cannot
establish a comon law premses liability claim and Credeur’s
gross negligence claim fails because there is no evidence of
conscious disregard for M. Credeur’s safety. |In granting sumary

judgnent, the district court ruled: Chapter 95 provides Credeur’s



exclusive renedy; and Credeur did not establish TransTexas’ and
Nabors’ liability under that statute.

Credeur filed a notion for relief from judgnent within ten
days after judgnent. See FED. R Qv. P. 59(b). The ori gi nal
filing was stricken fromthe record, however, because it did not
conform to local filing rules. The corrected notion was filed
outside the ten-day window, and is therefore treated as a notion
under FED. R Qv. P. 60. The district court denied the notion.
The district court’s striking the nonconform ng notion was a final
action for purposes of FED. R App. P. 4(a)(4)(A(v) and (vi), so
that the tine to file a notice of appeal began on the date the non-
conform ng notion was stricken. W have jurisdiction because the
notice of appeal was tinely filed fromthat final action.

“This court reviews grants or denials of sunmary judgnent de
novo, applying the sane legal standards as the district court.”
Mayo v. Hartford Life Ins. Co., 354 F. 3d 400, 403 (5th Cr. 2004).
Summary judgnent is proper when “there is no genuine issue as to
any material fact and . . . the noving party is entitled to a
judgnent as a matter of |aw’. FED. R CGv. P. 56(c). The court
views the evidence in the light nost favorable to the nonnovant,
Col eman v. Houston Indep. Sch. Dist., 113 F.3d 528, 533 (5th Gr.
1997), but conclusory allegations unsupported by specific facts

w Il not prevent summary judgnent, Doe v. Dallas Indep. Sch. D st.,



153 F.3d 211, 215 (5th Cr. 1998), cert. denied, 531 U S. 1073
(2001).

Chapter 95 applies to a claim against a property owner,
contractor, or subcontractor for personal injuries, when that claim
arises from the condition or use of an inprovenent to real
property, where the <contractor or subcontractor’s enployee
constructs, repairs, renovates, or nodifies the inprovenent. TEX
Gv. Prac. & REM Cooe § 95.002. Liability is inposed under Chapter
95 only if: (1) the property owner exercises or retains sone
control over the manner in which the plaintiff’s work i s perforned;
and (2) the property owner had actual know edge of the danger or
conditionresulting in the personal injury and failed to adequately
warn. Tex. Qv. Prac. & Rem Cooe § 95.003; Francis v. Coastal Gl &
Gas Corp., 130 S.W3d 76, 83 (Tex. App. Houston 1 Dist. 2003); see
also Kelly v. LINTelevision, 27 S. W3d 564, 567 (Tex. App. - East| and
2000, pet. denied).

For the first tinme on appeal, Credeur contends Chapter 95 does
not apply to his clains agai nst Nabors because it is not a property
owner under Chapter 95. “Although on summary judgnent the record
is reviewed de novo, this court, for obvious reasons, wll not
consi der evidence or argunents that were not presented to the
district court for its consideration in ruling on the notion.”

Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915-16 (5th Cr.),

cert. denied, 506 U S. 832 (1992).



Credeur al so maintains Chapter 95 does not apply because M.
Credeur’s work on the rig for Newpark was not construction, repair,
renovation, or nodification. Al t hough the district court noted
that neither party specified what M. Credeur’s actual duties
entailed, the district court decided that M. Credeur’s activity
fit within this requirenment of Chapter 95, because Newpark was
hired to filter nud, which was in turn used in drilling. For
purposes of 8§ 95.003, Texas courts have found that activity
facilitating a well’s performance is construction, renovation, or
nodi fi cati on. See Francis, 130 S . W3d at 85. M. Credeur’s
actions qualify to invoke Chapter 95.

As discussed, for liability under Chapter 95, the property
owner nust retain sone control over the injured party’'s work and
must have actual know edge of the conditions causing the injury.
Credeur contends that TransTexas controlled M. Credeur’s work when
its enployee ordered him to change equi pnent owned by NewparKk;
directed himto change the type and density of filters used; and
schedul ed nud-renoval fromthe drill site. Viewing the facts in
the requisite |ight nost favorable to Credeur, the district court
found Credeur coul d prove TransTexas had control over M. Credeur’s
actions. W agree.

For TransTexas and Nabors to incur liability under Chapter 95,
however, they nust al so have had actual know edge of the danger or

condition resulting in M. Credeur’s injuries. See Tex. QvV. PRrAC



& REM Cope § 95.003(2). Based on our review of the record, we find
no evi dence to support such know edge. Accordingly, TransTexas and
Nabors are protected fromliability under Chapter 95. This statute
is the sole basis for liability wunder these circunstances;

therefore, Credeur’s common |l aw clains nust fail.

AFFI RVED



