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WENER, Circuit Judge:

Plaintiff-Appellant Clara Patrick appeals the district court’s
grant of the summary judgnment notion of Defendant-Appellee, Tom
Ri dge, Secretary, Departnent of Honeland Security,! dismnssing

Patrick’s clains grounded in age discrimnation and retaliation

! The defendant in this suit, and Patrick’ s current
enpl oyer, is the Departnent of Honeland Security (“DHS’). This
departnment was created, however, after the events at issue in
this case took place. After creation of the DHS, the Immgration
and Naturalization Service (“INS") and its naned representative,
John Ashcroft, successfully noved to substitute the DHS and
Secretary Ridge as defendants. At all tinmes relevant to this
| awsuit, however, Patrick worked for the INS. Therefore, it is
the agency to which we refer throughout the opinion, despite the
fact that the DHS and Secretary Ri dge are now t he naned
defendants in this suit.



under the Age Discrimnation in Enploynent Act (“ADEA’).2? The
district court based its dismssal on a determnation that (1)

Patrick had proved her prinma facie cases; (2) her enployer had

produced | egitimate, nondi scrimnatory reasons for its enpl oynent
action vis-a-vis Patrick; and (3) she had not denonstrated that her
enpl oyer’s legitimte, nondi scrimnatory reasons for not pronoting
her were pretextual. Concluding that the enpl oyer’s responses do

not qualify as “reasons” for purposes of MDonnell Douglas® and

Bur di ne, * we reverse and renand.
.  FACTS AND PROCEEDI NGS

In the instant case, Patrick advances charges of age
discrimnation and retaliation arising out of the INS s refusal to
pronote her to a supervisory position for which she had appli ed.
In 1989, Patrick began working for the INS s Central Region
Adm ni strative Center (“CRAC’) in Dallas, Texas as a Contracting
Oficer and Realty Specialist at the GS-11 pay grade.®> The INS

upgraded Patrick to G512 pay grade in 1993.

229 U S C 8§ 621 et seq.
3 McDonnell Douglas v. Green, 411 U. S. 792 (1973).

4 Tex. Dep’'t of Cnty. Affairs v. Burdine, 450 U S. 248
(1981).

> Patrick states in her claimthat she was born in 1938 and
has therefore been over forty years of age and within the class
protected by the ADEA at all tines relevant to this |lawsuit. See
O Connor v. Consol. Coin Caterers Corp., 517 U S. 308, 312
(1996) (stating that the protected class under the ADEA incl udes
enpl oyees over forty).




In 1999, Patrick applied for a position as a GS-13 Supervi sory
Realty Specialist (“SRS’). She was denied this pronotion, which
was given instead to one of Patrick’s co-workers who is nore than
ten years her junior. Patrick tinmely filed a charge of age
discrimnation with the EECC. She eventual |y brought suit agai nst
the INS on this first claim but, in 2002, the district court
granted the INSs notion for summary judgnent and dism ssed
Patrick’s first claim

Between the tine that she brought suit on her first claimand
the date of its dismssal, the SRS position again becane avail abl e
and Patrick reapplied. At the tinme of her second pronotion
application, Patrick had nore than twelve years experience as a
Realty Specialist at the INS and had served as an acting SRS on
several occasions. The Human Resources Departnent at the [|INS
selected Patrick and five other applicants as finalists to be
interviewed by a three-person panel. Panel nenber Daniel Ponpl un,
Director of the Facilities and Engi neering Division of CRAC, served
as the panel’s selecting official and was charged wi th nmaki ng the
final selection decision.

The panel interviewed the six finalists and rated them based
on (1) each candidate’s strengths, (2) how each responded to a
uni form set of questions, and (3) how the panel nenbers believed
that each would fit into the work group. Ponplun acknow edged in
a decl aration produced in support of the INS s notion for summary
judgnent that, during the tine that he was consi deri ng candi dates
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for the SRS position, another enployee in his division told him
about Patrick’s prior EEOC conplaint.® In his declaration, Ponplun
stated that this informati on had no bearing on his decision not to
select Patrick. In a separate (and contradictory) statenent to the
EECC, however, Ponplun clained not to have had any know edge of
Patrick’ s former EEO activity.

Ponmpl un and the panel eventually decided not to sel ect any of
the six candidates interviewed for the position. As a result,
anot her panel nenber, Robert Gawel, recommended that an outside
candi date, Margaret Hartigan, be considered for the position.
After interviewng Hartigan, Ponplun selected her for the SRS
position, stating that Hartigan was the “best qualified” person for
t he position.

Thi s took pl ace before Patrick’ s original action was di sm ssed
in 2002 and pronpted Patrick to anmend her original 1999 conpl aint
to include new charges of age discrimnation and retaliation
grounded in the agency’'s 2001 decision to deny Patrick the
pronmotion and hire Hartigan instead. When the district court
subsequently granted the enployer’'s first notion for sumary
judgnent and dismssed Patrick’s 1999 clains, the INS filed a
nmotion for sunmary judgnent on her 2001 clai ns, which the district

court granted. Patrick tinely filed her notice of appeal of the

6 The INS of fered Ponplun’s statenents in the formof an
unsworn decl aration under penalty of perjury, as permtted by 28
U S.C § 1746.



district court’s latter grant of the INS s summary j udgnent notion.
1. ANALYSI S

A. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the

sane standard as the district court.” A district court nmay grant
summary judgnent if, viewng the facts in the |light nost favorable
to the nonnovant, the novant denonstrates that there i s no genui ne
i ssue of material fact and that the novant is entitled to judgnent
as a matter of law.® “[T]he plain | anguage of Rule 56(c) nandates
the entry of sunmary judgnent . . . against a party who fails to
make a showi ng sufficient to establish the exi stence of an el enent
essential to that party’ s case, and on which that party wll bear
t he burden of proof.”?®

B. McDonnel | Dougl as Bur den-Shifting

W enploy the famliar MDonnell Douglas burden-shifting

framewor k when, as here, we review the grant of an enployer’s
summary judgnent notion to dism ss an enpl oyee’ s ADEA cl ai ns based

on only circunstantial evidence.® First, the enpl oyee nust prove

" Rachid v. Jack in the Box, Inc., 376 F.3d 305, 308 (5th
Cr. 2004).

8 1d.
® Celotex v. Catrett, 477 U S. 317, 322 (1986).

10 McDonnell Douglas v. Green, 411 U.S. 792 (1973).
Al t hough McDonnel |l Dougl as was a race discrimnation case, the
sane three-step burden-shifting analysis applies to ADEA cases,
Evans v. City of Houston, 246 F.3d 344, 349 (5th G r.2001), and
to retaliation clains. R 0s v. Rossotti, 252 F.3d 375, 380 (5th
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a prima facie case of discrimnation.! The requirenents for a

prima facie case vary slightly with the type of clai mbrought?!? but

an enployee’'s establishnent of a prim facie case creates a

rebuttabl e presunption that the enployer unlawfully discrim nated
agai nst the enpl oyee. 3
To rebut the presunption of discrimnation created by the

enployee’s prim facie case, the enployer nust articulate a

legitimate, nondiscrimnatory reason for its decision. As this
is a burden of production, the enpl oyer need not prove that it was
actually notivated by its proffered reason.® But, if the enpl oyer
meets its production burden, the presunption of discrimnation

created by the plaintiff’s prinma facie case falls away and the

factual inquiry becomes nore specific.® To avoid dismssal on the
enpl oyer’ s notion for sunmary judgnent, the enpl oyee nust show t hat

the enployer’s putative legitinmate, nondiscrimnatory reason was

Gir. 2001).
11 |d. at 802.
12 |d. at 802 n.13.

13 Tex. Dep’'t of Cnty. Affairs v. Burdine, 450 U. S. 248, 255
(1981).

1“4 d.

15

d.

16 St. Mary's Honor Cr. v. Hicks, 509 U S. 502, 510-11
(1993).




not its real reason, but was nmerely a pretext for discrimnation.?
In other words, after a defendant enployer has net its burden of
production, an enployee plaintiff, like any other civil plaintiff,
must now denonstrate that there is a material issue of disputed
fact as to discrimnation, the ulti mate question vel non.® |n sone
i nstances, proof of pretext alone will suffice.?®
1. Cont ext

The framework in which we review this case on appeal is key.
First, the ruling we reviewis one that grants a sunmary j udgnment
nmotion before trial, not a notion for judgnent as a matter of |aw
followng a nerits trial or even followng the conpletion of the
plaintiff’s case when the record is not yet conplete. Second, the
summary judgnent notion was filed by the defendant enployer, not
the plaintiff enployee. |If, at this stage of the litigation, the

plainti ff enpl oyee has produced evi dence sufficient to nake out a

prima faci e case and the defendant enpl oyer has failed to rebut the

presunption of discrimnation with evidence of a legitimte,
nondi scrimnatory reason for its enploynent decision, the enpl oyee

is entitled to take her case to a jury.?® It is in this context

17 McDonnel | Douqgl as, 411 U.S. at 804.

18 See Long v. Eastfield College, 88 F.3d 300, 308 (5th Cr.
1996) .

19 Reeves Vv. Sanderson Plunbing Prods., Inc., 530 U S. 133,
147 (2000) .

20 See Fisher v. Vassar College, 114 F.3d 1332, 1335 (2d
Cir. 1997) (en banc) (“The presunption [established by the
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t hat we proceed.

2. Pri ma Faci e Case

The district court ruled (and the INS does not challenge on

appeal ) that Patrick succeeded in nmaki ng out a prima facie case for

both age discrimnation and retaliation. W therefore do not

address this first step in the McDonnell Douglas m nuet. Rather,

we proceed to the second step — the enployer’s legitinmate,
nondi scrimnatory reason for its acts.

3. Legitimate, Non-Di scrimnatory Reason for Failure to Promote

An enployer my avoid Iliability for <charges of both
discrimnation and retaliation by producing evidence tending to
show that it had a legitimte, nondiscrimnatory reason for its
di sputed deci sion. In opposition to both of Patrick’s clains,
discrimnation and retaliation, the INS offers the sane
justifications for its decision. As we conclude that neither
putative reason satisfied the NS s burden of production, Patrick’s

prima facie cases survive.

a. First Reason: Patrick was “Not Sufficiently Suited” For

t he Position

The INS first proffers as a legitimate reason for not

plaintiff’s prinma facie case] neans that, unless the defendant
cones forward with a non-discrimnatory reason for the action
conpl ained of, the plaintiff’s case may go to the jury, even

t hough the prinma facie case mght be insufficient —apart from
the presunption —to neet the plaintiff’s ultinmate burden of
show ng discrimnation. . .”), abrogated on other grounds, Reeves

v. Sanderson Plunbing Prods., Inc., 530 U S. 133 (2000).
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pronmoting Patrick that she was not “sufficiently suited” for the
SRS position. The agency asserts that none of the six applicants
initially interviewed was sufficiently suited and that this is why
it subsequently conducted anintervieww th Hartigan and hired her.
Yet, no evidence in the summary judgnent record clarifies or
expands on the statenent of the INS that Patrick was not
“sufficiently suited for the job” other than Ponplun’s statenent
t hat he eval uat ed candi dat es based not only on work credentials and
experience but al so on how he thought that the candi date would fit
into the work group. The INS gave no explanation of what this
means and produced no specifics for why Patrick would not fit in
with the group

Fatal to the INS s position here is the well-established rule

that, to neet its burden of production under McDonnell Dougl as, an

enpl oyer  nust articulate a nondiscrimnatory reason wth

“sufficient clarity” to afford the enpl oyee arealistic opportunity

to show that the reason is pretextual.?! This does not nmean
that an enployer nmay not rely on subjective reasons for its

personnel decisions.? |t does nean, though, that to rebut an

2l Burdine v. Tex. Dep’'t of Cnmty. Affairs, 450 U S. 248,
255-56 (1981) (enphasis added). See also Hill v. Mss. State
Enpl oynent Serv., 918 F.2d 1233, 1239 (5th Gr. 1990) (per
curianm) (expressing doubt as to whether a justification of
“general inefficiency” was sufficiently clear and specific to
meet an enpl oyer’s burden of production).

22 See, e.g., Medina v. Ransey Steel Co., 238 F.3d 674, 681
(5th Gr. 2001) (holding that plaintiffs are not required to
satisfy subjective criteria to prove their qualifications for
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enpl oyee’s prima facie case, a defendant enployer nust articul ate

in sone detail a nore specific reason than its own vague and
concl usional feeling about the enployee. The Eleventh Crcuit
illustrated this point by contrasting hypothetically legitinate
reasons wwthillegitimte reasons for an enployer’s refusal to hire

a waiter:

[I]t mght not be sufficient for a defendant
enployer to say it did not hire the plaintiff

applicant sinply because “I did not Ilike his
appearance” with no further explanation. However, if
the defendant enployer said, “I did not like his

appear ance because his hair was unconbed and he had
dandruff all over his shoulders,” or “because he had
his nose pierced,” or “because his fingernails were
dirty,” or “because he cane to the interview wearing
short pants and a T-shirt,” the defendant woul d have
articulated a “clear and reasonably specific” basis
for its subjective opinion —the applicant’s bad (in
t he enpl oyer’s view) appearance. %

If the INS believed —and had verbalized —that Patrick was not
“sufficiently suited” to fill the SRS position because of her
experience, credentials, attitude, or sone other such articul able
characteristic, the agency’'s reason m ght have provided enough
detail to enable Patrick to attenpt to show pretext. |In the face
of the INS s bald and anorphous statenent that Patrick sinply was

not sufficiently suited,” however, neither we nor Patrick can

identify the kind of evidence needed to denonstrate that such a

purposes of the prima facie case, but that the issue of
subjective qualifications is dealt with at |ater stages of the
anal ysi s) .

28 Chapnman v. Al Transp., 229 F.3d 1012, 1034 (11th Gr.
2000) (en banc).
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rank generalization is or is not pretextual.

In fact, the explanation given by the INS, i.e., that Patrick

was not “sufficiently suited” for the position —even incl uding
Pomplun’s belief that she would not “fit in” —— does not
necessarily qualify as a “nondi scrimnatory” reason. After all, a

hiring official’s subjective belief that an individual would not
“fit in” or was “not sufficiently suited” for a job is at |east as
consi st ent wth di scrim natory i nt ent as it IS wth
nondi scrimnatory intent: The enployer just mght have found the
candi date “not sufficiently suited” because of a protected trait
such as age, race, or engaging in a protected activity. W hold as
a matter of law that justifying an adverse enpl oynent decision by
offering a content-less and nonspecific statenent, such as that a
candidate is not “sufficiently suited” for the position, is not
speci fic enough to neet a defendant enpl oyer’s burden of production

under McDonnell Dougl as. It is, at bottom a non-reason.

b. Second Reason: The “Best CQualified” Candidate Was

Sel ected

The INS next tendered as a nondiscrimnatory reason for not
pronmoting Patrick its conclusion that Hartigan was the best
qualified candidate. It is undisputed, however, that Hartigan was
not even under consideration for the job at the tinme that Patrick
was denied the pronotion. Only after Patrick and the other five
had been denied the pronotion did the INS identify Hartigan as a
potential candidate. The district court erred when it held that

11



this timng had no bearing” on the enployer’s profferred
nondi scri m natory reason.

We acknow edge that choosing sone ot her candi date because he
is the best-qualified individual for the job is generally a
legitimate, nondiscrimnatory reason for an adverse enploynent
decision.? W are also mndful of the Suprene Court’s adnonition
that courts are not to assess the enployer’s credibility or the
truthfulness of its reason at this stage of the inquiry.?® This
does not nean, however, that when an enpl oyer of fers evidence of an

otherwi se legitimate, nondi scrimnatory reason which unm st akably

denonstrates that it could not have notivated the enpl oyer to deny

the pronmotion to a qualified candidate, such an indisputable
i npossibility cannot satisfy the enployer’s burden of production.
To make this determnation, we do not have to assess the
credibility of the INS, its own statenments confirm that it had
already rejected Patrick before it ever identified Hartigan as a
potential candidate and invited her to apply for the position.

W hold as a matter of |aw that an enployer who offers the
relative qualifications of the applicants as its legitinate,
nondi scrimnatory reason nmust show that, at the tinme it made the

deci si on adverse to the conpl ai ni ng applicant, it already knewt hat

24 See Price v. Fed. Express Corp., 283 F.3d 715, 721 n.?2
(5th Gir. 2002).

%5 See St. Mary's Honor Cr. v. Hicks, 509 U S. 502, 509
(1993).
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theultimately sel ected individual’s qualifications were superior. ?°
It is axiomatic that the ultimte factual inquiry in an enpl oynent
discrimnation case is whether the enployer intentionally
discrimnated against its enployee.?” Albeit in a mxed notive

case, the Suprene Court in Price Waterhouse v. Hopkins enphasized

that an enployer nmay not prevail with respect to this ultimte
inquiry by offering a “legitimate and sufficient reason for its

decision if that reason did not notivate it at the time of the

%6 See, e.q9., Capp v. City of Manm Beach Police Dep't, 242
F.3d 1017, 1020 (11th Gr. 2001) (“Because the [Florida Depart nment
of Law Enforcenent] did not nake the decision to suspend Crapp’s
certification until after his termnation, it cannot serve as a
| egitimate, nondi scrimnatory reason for Crapp’s term nation.
."); Walker v. Mortham 158 F.3d 1177, 1182 n.8 (11th Cr
1998) (“Qur precedent requires that if a defendant raises as its
| egitimate, nondi scrimnatory reason relative qualifications of
the applicants, the defendant ‘nust include the fact that the
deci si on-maker knew that the pronoted individual’s qualifications
were superior at the tinme the decision was made.’”) (interna
citation omtted); Perkins v. Brigham & Wnen's Hosp., 78 F.3d
747, 751 (1st GCr. 1996)(“It is true that an enployer’s proffered
justification nust be based on information that it knew and
relied upon at the tinme it decided to take the adverse enpl oynent
action.”); Turnes v. AnfBSouth Bank, 36 F.3d 1057, 1061 (11th G r.
1994) (“[A]lthough it is true that the enpl oyer need not prove it
was actually notivated by the proffered reason, Burdine clearly
does not relieve the enployer from producing a reason that was
available to it at the tine of the decision’s naking.”)(enphasis
inoriginal); Sabree v. United Bhd. of Carpenters & Joiners Local
No. 33, 921 F.2d 396, 404 (1st Gr. 1990)(“Unless, therefore, a
defendant articulates a “legitimte non-discrimnatory reason”
that actually notivated the decision, the reason is legally
insufficient.”)(enphasis in original).

27 See U.S. Postal Serv. Bd. of Governors v. Aikens, 460
U S. 711, 714 (1983).
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decision.”?® The Court went on to define its “snapshot” inquiry
into an enployer’s notive as limted to the instant that the
deci si on was made:

In saying that gender played a notivating part in an
enpl oynent decision, we nean that, if we asked the
enployer at the nonent of the decision what its
reasons were and if we received a truthful response,
one of those reasons would be that the applicant or
t he enpl oyee was a woman. 2°

In the context of evaluating the weight of after-acquired
evi dence on a di scharged enpl oyee’s clains, the Court in MKennon

v. Nashville Banner Publishing, squarely stated that “[t]he

enpl oyer coul d not have been notivated by know edge it di d not have
and it cannot now claim that the enployee was fired for the
nondi scrim natory reason.”3 The Court in MKennon reiterated its

pronouncenent in Price WAterhouse which enphasi zed “t he necessity

of determ ning the enployer’s notives in ordering the di scharge, an
essential elenment in determ ning whet her the enpl oyer violated the

federal antidiscrimnation |aw ”3!

28490 U.S. 228, 252 (1989)(plurality opinion)(enphasis
added) .

2% 1d. at 250 (enphasis added).
30 513 U. S. 352, 360 (1995).

31 1d. (citing Price Waterhouse, 490 U. S. at 252). It does
not necessarily follow, however, that if, in a trial on the
nmerits, an enpl oyer adduces probative evidence that (1) al
initial candidates for a pronotion were unsuited and (2) the
subsequently identified and sel ected candi date was superior and
suited, in addition to a legitinmate nondi scrim natory reason for
its decision, such an enployer cannot defeat a charge of
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The purpose of the MDonnell Douglas framework and,

specifically, that of inposing on the enployer a burden of
producing a legitimate, nondi scrimnatory reason for its actions,
is to “sharpen the inquiry” of the court with respect to the
ultimate i ssue in the case, intentional discrimnation.?* Although

McKennon and Price VWAt er house di scussed the ultimate determ nati on

of an enployer’s liability, rather than the enployer’s
Bur di ne burden of producing alegitimte, nondi scrim natory reason,
the directive of those decisions for courts to “take a snapshot at
the noment of the allegedly discrimnatory act”2 is fully apposite
to the inquiry whether an enpl oyer has satisfied this internedi ate
burden by advanci ng after-acquired know edge as a justification for
its decision. As the ultimate issue is the enployer’s reasoni ng at

the nonent the questioned enploynent decision is nmade, a

justification that could not have notivated the enpl oyer’ s deci si on
is not evidence that tends toillumnate this ultimate i ssue and is

therefore sinply irrelevant at this stage of the inquiry.3

discrimnation or retaliation.

32 Burdine v. Tex. Dep't of Cnty. Affairs, 450 U. S. 248,
253, 256 n.8 (1981).

33 Sabree v. United Bhd. of Carpenters & Joiners Local No.
33, 921 F.2d 396, 404 (1st Cr. 1990).

34 See Price Waterhouse, 490 U. S. at 252 (“[P]roving that
t he sanme deci sion would have been justified . . . is not the sane
as proving that the sanme decision woul d have been
made. ") (i nternal quotations omtted). See also Burdine, 450 U S.
at 255-256 (“The expl anation provided nust be |legally sufficient
to justify a judgnent for the defendant. . . Placing this burden

15



Especially in the context of this case —the enployer’s sunmary
judgnent notion to dismss —such an offering is tantanmount to
of fering no reason at all.

As we hold that the INS has not net its burden of producing a
| egitimate, non-di scrimnatory reason, we never reach the question
whet her Patrick could denonstrate pretext, mnuch [|ess whether
discrimnation actually notivated her enployer’s decision not to

pronote her. Patrick’s prima facie case thus pretermts sunmary

j udgnent di sm ssal of her action, leaving the ultinmate question of
discrimnatory aninus to be determned by the trier of fact.
I11. CONCLUSI ON

In the context of an enployer’s notion for summary judgnent
seeking dismssal of an enployee’'s discrimnation or retaliation
suit, a holding that the enployer’s offered reasons for its adverse
deci sion does not fulfill its burden of production under MDonnel
Douglas is the | egal equival ent of the enployer’s having produced
no reason at all. And, because Patrick has (1) established

prima facie cases of discrimnation and retaliation and (2) the INS

has failed to satisfy its burden of producing a legitinmate,

nondi scrimnatory reason for its enpl oynent deci sion, the McDonnel

of production on the defendant thus serves simnultaneously to neet
the plaintiff’s prinma facie case by presenting a legitimte
reason for the action and to franme the factual issue with
sufficient clarity so that the plaintiff will have a full and
fair opportunity to denonstrate pretext. The sufficiency of the
defendant’s evi dence should be evaluated by the extent to which
it fulfills these functions.”)(enphasis added).

16



Douglas pas de deux is over and the INS s notion for summary
j udgnent nust be denied. W therefore reverse the district court’s
grant of the INS s notion for summary judgnent and remand this case
for further proceedings consistent with this opinion.

REVERSED AND REMANDED.
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