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RHESA HAVKI NS BARKSDALE, Circuit Judge:

For her design defect claim under the M ssissippi Products
Liability Act, Mss. CooE ANN. 8 11-1-63 et seq. (MPLA), Mchelle CGuy
chal | enges judgnent as a matter of |aw awarded Crown Equi pnent
Corporation, followng Guy's case in chief. GQuy contends the
district court reversibly erred by excluding Guy’ s i ntended expert
W tness before trial and by excluding certain evidence offered
during Guy’'s exam nation of Crown’s expert, called as an adverse

wtness. |In addition, Guy clains she presented sufficient evidence



during her case in chief to avoid judgnent as a matter of |aw
agai nst her MPLA design defect claim AFFI RVED
| .

In 1999, @y was injured at work in Mssissippi while
operating an electric stand-up lift truck, nodel RR3540-45, unit
R112 (forklift), which was manufactured by Crown and was shi pped to
Quy’s enployer in 1995. Pursuant to the forklift’s design, the
operator enters the operator conpartnent at the end opposite the
forks and, to operate the forklift, stands facing sideways to the
forks. In that operating position, the conpartnent opening is to
the left; the forks, to the right. Except for the conpartnent
openi ng, which is wde enough for a person to enter sideways, the
operator conpartnent is enclosed by four waist-high “walls”. The
forks apparatus raises 198 inches, and there is an overhanging
“roof” that protects the operator from above. Wen operating the
forklift, the operator |eans back against a padded back and hip
rest, which waps around the wall the operator |eans against.

When injured, @y was operating the forklift in a “forks
foll ow ng” manner (operator-conpartnent openi ng noving forward and
forks behind); the forklift hit netal railings on a warehouse
floor. In that operating node, the operator-conpartnent opening
was nmoving toward the railings when the collision occurred. The
forklift’s maxi mum speed is six mles per hour; CQuy testified she

was traveling at about hal f-speed when she hit the railings. The



di stance from the operator-conpartnent opening to the operator’s
left foot is approximately six inches. The inpact caused GQuy to
| ose her balance, and her left leg cane out of the operator
conpartnent through the opening. Quy’'s left leg was crushed
between the forklift and the railings.

GQuy sued Crown in Mssissippi state court for, inter alia,
strict liability under the MPLA, claimng: the forklift was
defectively designed; and Crown failed to warn of the danger of a
left-leg injury. Crown renoved the action to federal court, based
on diversity jurisdiction. The parties agreed to proceed before a
magi strate judge. See 28 U.S.C. § 636(c).

I n support of her primary MPLA claim Quy intended to present
expert testinmony through John Lohman that the forklift was
defectively desi gned because it | acked either an operator restraint
(simlar to a seat belt) or a door for the operator-conpartnent
openi ng. Crown noved in limne to exclude Lohman as an expert
W tness, asserting his testinony was unreliable and, therefore,
i nadm ssi bl e under Federal Rule of Evidence 702 (testinony by
experts) and the test provided by Daubert v. Mrrell Dow
Phar maceuticals, Inc., 509 U S 579 (1993). The district court
granted the notion, ruling, inter alia, that Lohman had not
presented any definitive theory, opinion, or MPLA feasible design
alternative (discussed infra) that could be tested to prove the

danger ousness vel non of Crown’s forklift.



At trial, GQuy presented only MPLA cl ains for design defect and
failure to warn. To do so, CGuy called as an adverse w tness Dan
Dunl ap, Crown’s Manager of Product Engineering (a Crown enpl oyee
since 1978). Dunlap testified that one reason the forklift was
desi gned wi t hout an operat or-conpartnent door was to make it easier
for the operator to exit the forklift in “tip-over” accidents,
where the forklift falls on its side, and in “off-the-dock”
acci dents, where the operator m stakenly drives the forklift off a
| oadi ng dock.

During Dunlap’s testinony, Guy offered as evidence reports,
obt ai ned fromCrown t hr ough di scovery, of prior accidents involving
all nodels of Crown forklifts. There were approximately 2,400
reports, but only 360 concerned left-leg injuries |ike GQuy’s. The
district court excluded non-left-leg injury reports.

Along this line, QGQuy attenpted to question Dunlap about a
survey showing K-Mart enployees preferred using forklifts wth
oper ator-conpartnent doors. K-Mart had purchased Crown forklifts,
simlar to the one on which GQuy was injured, but with such doors.
The district court excluded these surveys.

Follow ng GQuy’s case in chief, Crown noved for judgnent as a
matter of law, under FED. R Cv. P. 50(a)(1l), contending Guy did
not present sufficient evidence for a reasonable jury to decide in
her favor under the MPLA on either the failure to warn or design

defect clains. The notion was granted.



1.

The MPLA' s substantive provisions becane effective on 1 July
1994 and apply to all actions filed after that date. See Mss. Cobe
ANN. 8 11-1-63 note (1993); Cark v. Brass Eagle, Inc., 866 So.2d
456, 460 (M ss. 2004). The injured party nust prove, by a
preponderance of the evidence, that, when the product |eft the
manuf acturer: “[t]he product was defective”; that defect “rendered
the product unreasonably dangerous”; and that “condition
proxi mately caused the” injury. See Mss. CobE ANN. 8§ 11-1-63(a).
A defect that renders a product unreasonably dangerous can result
fromseveral situations. |In general, the product: (1) “deviated
ina mterial way fromthe nmanufacturer’s specifications”; (2) did
not “contai n adequate warnings or instructions”; (3) “was designed
in a defective manner”; or (4) “breached an express warranty”.
Mss. CooeE ANN. 8 11-1-63(a)(i). Here, GQuy presents only a design
defect claim

For a design defect to render a product unreasonably
dangerous, the injured party nust show that, when the product |eft
the manufacturer’s control: (1) the manufacturer knew, or should
have known, about the danger that caused the injury; (2) “[t]he
product failed to function as expected”; and (3) “there existed a
feasible design alternative that would have to a reasonable
probability prevented the harni. Mss. CobE ANN. § 11-1-63(f)

(enphasi s added). “A feasible design alternative is a design that



woul d have to a reasonabl e probability prevented the harm w t hout
inpairing the utility, useful ness, practicality or desirability of
the product to users or consuners.” Mss. CooE ANN. 8 11-1-63(f) (i)
(enphasi s added).
A

The three contested evidentiary rulings are reviewed only for
abuse of discretion. E.g., Southern Pacific Transp. Co. V.
Chabert, 973 F.2d 441, 448 (5th Cr. 1992), cert. denied, 507 U S.
987 (1993). O course, for reversible error, the ruling nust
affect a substantial right. Fep. R CQv. P. 61 (harmess error);
FED. R Evip. 103(a), (d) (rulings on evidence); e.g., Jones V.
Benefit Trust Life Ins. Co., 800 F.2d 1397, 1400 (5th Cr. 1986).

1

The district court ruled that Guy’ s expert w tness, Lohnman,
did not satisfy FED. R EviD. 702 and Daubert. Because a district
court has broad discretionin deciding the adm ssibility vel non of
expert testinony, we wll not find error unless the ruling is
mani festly erroneous. Ceneral Electric Co. v. Joiner, 522 US.
136, 141-42 (1993); see also, e.g., Watkins v. Telsmth, 121 F. 3d
984, 989 (5th Cr. 1997); Eiland v. Westinghouse Electric, 58 F. 3d
176, 180 (5th G r. 1995). “Manifest error” is one that “is plain
and i ndi sputable, and that anpbunts to a conplete disregard of the
controlling law'. Venegas-Hernandez v. Sonol ux Records, 370 F.3d

183, 195 (1st G r. 2004) (citing BLAK s LAwD cTioNary 563 (7t h ed.
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1999)); see also Andreiu v. Ashcroft, 253 F.3d 477, 490 (9th Cr
2001) (Beezer, J., concurring); LaConbe v. A-T-O Inc., 679 F.2d
431, 435 (5th Gr. 1982) (manifest error where district court
enpl oyed wong standard in excluding a wtness); Bank One, Texas,
NNA. v. F.D.I.C., 16 F. Supp. 2d 698, 713 (N.D. Tex. 1998) (“a
mani fest error is an obvious m stake or departure fromthe truth”)
(internal quotation omtted).

Rule 702, anended post-Daubert in 2000, provides that a
W tness “qualified as an expert ... may testify ... in the form of
an opinion ... if (1) the testinony is based upon sufficient facts
or data, (2) the testinony is the product of reliable principles
and nethods, and (3) the witness has applied the principles and
methods reliably to the facts of the case”. Amended Rule 702
reflects the Suprene Court’s decisions in Daubert and its progeny
enphasi zing the district courts’ broad latitude in weighing the
reliability of expert testinony for admssibility. E. g., Daubert,
509 U.S. at 591; Kumho Tire Co. v. Carm chael, 526 U S. 137, 142
(1999). Kuhnmo Tire clarified that the Rule 702/ Daubert anal ysis
applies to all proposed expert testinony, including nonscientific
“techni cal analysis” and other “specialized know edge”. 526 U. S.
at 141.

It goes wthout saying that Daubert clarified a district
court’s gate-keeping function: the court nust ensure the expert
uses reliable nmethods to reach his opinions; and those opinions

7



must be relevant to the facts of the case. The Suprene Court
listed several non-exclusive factors to guide courts in their
screeni ng function: whether the proposed evidence or theory “can
be (and has been) tested”; whether it “has been subjected to peer
revi ew and publication”; whether it has been evaluated in the Iight
of “potential rate[s] of error”; and whether the theory has been
accepted in the “relevant scientific community”. Daubert, 509 U. S.
at 593-94.

The Daubert factors remain relevant to the determ nation of
the reliability of expert testinony under Rule 702, as anended.
See Feb. R Evip. 702 advisory commttee’s note (2000 Anendnent).
The 2000 anendnents to Rule 702 also reflect the Suprenme Court’s
determnation that the reliability analysis nust remain flexible:
not every Daubert factor will be applicable in every situation; and
a court has discretion to consider other factors it deens rel evant.
Kumho Tire, 526 U. S. at 151. Al t hough the Daubert analysis is
applied to ensure expert wtnesses have enployed reliable
princi pl es and nmet hods i n reaching their conclusions, the test does
not judge the expert concl usions thensel ves. Daubert, 509 U S. at
594- 95,

To assist in proving a design defect rendered the forklift
unr easonabl y dangerous, Lohman intended to opine that a feasible
design alternative existed for the RR nodel forklift that could

have prevented GQuy’'s injuries. Toward that end, Lohman submtted



a prelimnary report on 2 January 2003, reconstructing Qy’s
acci dent and suggesting alternatives that coul d have prevented the
injury; was deposed on 30 April 2003; submtted a suppl enental
report on 9 May 2003; and was agai n deposed on 25 June 2003. Tri al
was set for, and began, on 18 August 2003. On 16 July 2003
approximately a nonth before trial, the district court granted
Crown’ s notion to exclude Lohman’s testinony.

Lohman’ s January report opined: the forklift was unreasonably
dangerous because it did not have a nechanism to restrain the
operator to the operator conpartnent; and either an operator-
conpartnent closure (netal or textile door) or an operator body
restraint could have prevented QGuy’'s injuries. That report,
however, did not state which design alternative Lohman preferred;
did not refer to specific designs Crown could adopt as
alternatives; did not estimate the cost to Crown of either design;
and di d not state whether the design alternatives would satisfy the
standard for a MPLA feasible design alternative — whether they
woul d i npair the usefulness, utility desirability, or practicality
of the forklift.

In his 30 April deposition, Lohman stated he preferred an
operator restraint device, as opposed to a door, as a safer design
for the forklift; discussed the idea of a netal bar enclosure as
anot her design alternative; admtted he had neither designed nor

tested any of his suggestions; and stated that his sketch for a



met al bar across the operator conpartnent openi ng was a “concept ual
drawi ng”, rather than a precise design or prototype.

Lohman’s 9 May supplenental report again recomended an
operator restraint device, simlar to a seatbelt, as the “nobst
effective neans of retention of an operator of this type of
forklift”. To illustrate exanples of a possible operator
restrai ning device, he attached print-outs froman Internet site
selling airline seatbelt expanders. He also stated Crown’ s design
process for the forklift was inadequate because Crown had not
tested the feasibility of a restraint device.

That suppl enental report di scussed the economc feasibility of
including a restraining device on the forklift and agai n suggested
a door as a second-choice design alternative. Concerning a door,
Lohman di scussed, for the first tinme, operator-conpartnment doors
al ready manufactured by Crown (for use by Ford on their Crown RR
nmodel forklifts) as a feasible design alternative; concl uded doors
must be safe and economcally feasible because Crown already
manuf actured them and stated, without further discussion, that a
door would not inpair the utility, usefulness, desirability, or
practicality of the forklift.

In his second (final) deposition (25 June), Lohman reiterated
his preference for restraining devices as a design alternative;
noted Toyota manufactured a stand-up forklift equipped wth a

restraining device; stated Crown could use a simlar designinits
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forklifts; and stated that his research on this design alternative
consi sted of reading Toyota' s website the day before bei ng deposed.

Nei t her Crown nor the district court judge questioned Lohman’s
expert qualifications; but, in an extrenely detailed and well -
reasoned opinion, the court decided Lohman’ s opi nions about both
the restraining device and the door were untested and unreliable
and thus failed the Daubert analysis. The district court
di sapproved of the approach Lohman used to reach his purported
conclusions, finding he relied on unscientific conceptual sketches
and broad ideas. It also disapproved of Lohman’s failure to test
any of his designs.

The district court did not exclude Lohman solely on his
failure to test. The court also found: as close to the August
trial as his 30 April deposition, Lohman had not reached any
concrete concl usions about the best design alternative; although
Lohman professed to prefer a restraining systemto a door, he never
specified which design he planned to support at trial, and,
therefore, defendants did not have sufficient opportunity, before
trial, to prepare a reply to his proposed opinions; and Lohman
presented conceptual suggesti ons, instead of specifically
formul ated opi ni ons. The district court ruled that these
deficiencies, coupled with the |ack of testing, rendered Lohman’s

expert opinion unreliable.
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In his reports and depositions, Lohman consistently advocated
a restraining device as a feasi ble design alternative; but he never
presented a specific design. Al t hough he eventually suggested
Crown could adopt a restraining device simlar to Toyota' s, he
never submtted a conplete “end product”. “[T] he proper
met hodol ogy for proposing alternative designs includes nore than
just conceptualizing possibilities”. Wtkins, 121 F. 3d at 992. As
Guy conceded at oral argunent here, the district court acted within
its broad discretion when it decided Lohman’s conceptua
suggestions about a restraining device as a feasible design
alternative did not rise to the level of an adm ssible expert
opi ni on.

b.

Regarding Crown’s having manufactured, tested, and sold
forklifts with operator-conpartnent doors, Quy contends: Lohman
was qualified to examine Crown’s tests and designs and testify
about their feasibility, including safety; Lohman supported the
door as a feasible design alternative; and the district court
abused its discretion when it did not consider Lohman’s suggestion
to adopt Crown’s pre-existing door design as a feasible design

alternative.
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The district court did not fail to consider Lohman's
qualifications to review Crown’s door design and tests. |nstead,
the court noted that Crown’s tests on a forklift wth a door were
only in “off-the-dock” or “tip-over” scenarios, not left-leg-injury
scenarios, as was Guy’s. Therefore, Lohman had reviewed only tests
that did not concern left-leg injuries.

The district court did not base its decision on Lohman’s
inability to test the door design. Instead, its decision was based
on Lohman’s inability, so close to trial, to definitively offer a
specific feasible design alternative. It was not until his 9 My
(second) report that Lohman nentioned, as a feasible design
alternative, the door al ready manufactured by Crown for Ford. Even
then, he used equivocal |anguage, showng he had not closely
studied this design. For exanple, although Lohman estinmated the
per-forklift cost of the door, he only concluded cursorily, in the
| anguage of the MPLA, that the door would not inpair the forklift’s
utility, usefulness, practicality or desirability. The district
court did not commt manifest error in ruling inadm ssible Lohman’s
proposed testinony concerning a door as a feasible design
alternative.

2.
For Quy’s case in chief, during the adverse w tness testinony

by Crown’s earlier-referenced expert, Dunlap, Guy offered in
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evidence 2400 reports produced by Crown concerning accidents
involving its forklifts. Quy did so in the presence of the jury.

Upon Crown’s objecting, a bench conference was held. Quy
mai ntai ned all of the reports forned the basis for Dunlap’s expert
opi ni ons. Crown responded that the reports were inadmssible
hearsay and irrel evant. The district court sustained Crown’s
objection in part, admtting only reports concerning left-Ieg
injuries i ke the one Guy suffered. In so doing, the court stated:
“lI don’t want theatrics in this courtroom So let’s tal k about
what the facts really are, and let’s don’t be throw ng box after
box[,] with the jury thinking every single one of [the accident
reports] is an accident just like M. QQuy’'s”. Later, after
additional testinony, the court ruled the non-left-leg accident
reports were not relevant.

GQuy contends the district court abused its discretion when it
refused to admt all of the reports, even though she admts on
appeal sone concerned non-relevant “slip and fall” accidents. She
asserts all of those reports, not just those concerning left-1leg
injuries, formed the basis of Dunlap’s expert testinony that an
oper at or - conpartnent door would have caused nore harm t han good.
GQuy contends this reliance nmakes all the reports relevant. Crown
responds the district court properly excluded the acci dent reports,
other than for left-leg injuries, because those excluded were nore

prejudicial than probative. See FED. R EviD. 4083. Crown al so
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mai ntains Quy’s substantial rights were not affected by those that
wer e excl uded because 360 were adm tted.
a.

Federal Rule of Evidence 103(a)(2) (offer of proof) provides
error may not be based on evidence being excluded unless “the
subst ance of the evidence was nmade known to the court by offer or
was apparent fromthe context within which questions were asked”.
GQuy did not nake a formal offer of proof when Crown objected to the
accident reports. Pursuant to Rule 103(a)(2), although a fornmal
offer is not necessarily required in order for exclusion to be
reviewed, “the proponent of excluded evidence nust show in sone
fashi on the substance of his proposed [evidence]”. United States
v. Wnkle, 587 F.2d 705, 710 (5th Cr. 1979).

When the district court asked if all the reports were rel ated
to forklifts wthout doors, Crown responded that the reports
concerned all types of accidents, including slip and fall,
involving all nodels of their forklifts. The court next asked
“How many acci dents do we have relating to door versus no door, or
leg injuries on an RR [nodel ]?” Quy responded, explaining all of
the reports concerned injuries sustained in forklifts wthout
doors. In conjunction with Guy’s nmaintaining all of the reports
formed the basis for Dunlap’s expert opinion, this was a

sufficient, although scant, offer of proof.
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b.
The district court did not abuse its discretion in excluding
all but the 360 accident reports for left-leg injuries incurred by
operators of forklifts wthout doors. For starters, the court

noted, and criticized, the “theatrics” enployed by Guy in offering

the evidence - bringing boxes of accident reports into the
courtroom in the presence of the jury. CQobviously, this was
prej udi ci al . See Feb. R QGv. P. 103(c) (should not suggest

i nadmi ssi bl e evidence to jury); FED. R EviD. 403.

Moreover, the district court did not abuse its discretion in
deciding nore than 2000 accident reports were not relevant,
especially because sone of them did not concern injury while
operating a Crown forklift. This was especially true in the |light
of the scant offer of proof by GQuy. These sone 2000 reports were
globally offered by Guy, sone were clearly inadm ssible, and the
district court was not bound on its own initiative to go through
all 2000 of them one by one, to determ ne which, if any, m ght be
relevant. The non-left-leg injury reports (approximately 2000 in
nunber) were also unfairly prejudicial, would confuse the issues,
and would m slead the jury, anong other things. See FED. R EVID.
403.

3.
Finally, GQuy contends the district court abused its discretion

by not permtting Crown’s expert, Dunlap, to answer questions about
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surveys of K-Mart enployees regarding the past use of operator-
conpartnent doors on Crown’s forklifts. QGuy does not contend the
surveys were admssible (they were not offered in evidence).
| nstead, she clains: Dunlap had personal know edge of the rel evant
underlying facts disclosed in those surveys; therefore, he should
have been permtted to testify about his clained participation in,
and know edge gained from the dealings with K-Mart.

I n response, Crown clains: neither Dunl ap nor Crown perforned
the K-Mart surveys; and any personal know edge Dunl ap may have had
concerning the underlying facts resulted only fromhis reading the
surveys. Therefore, Crown contends: any statenents by Dunl ap
regarding the contents of those surveys would have constituted
hearsay within hearsay; and both |evels of hearsay had to satisfy
exceptions to the hearsay rule. FeD. R EwviD. 805; see, e.g., Rock
v. Huffco Gas & Ol Co., Inc., 922 F.2d 272, 280 (5th Cr. 1991).

Hearsay is “a statenent, other than one nade by the decl arant
while testifying at the trial or hearing, offered to prove the
truth of the matter asserted”. Fep. R Evip. 801(c). Such evidence
is generally inadm ssable unless it falls within an exception
stated by the Federal Rules of Evidence. Feb. R EvibD. 802.

Guy does not contend that Dunlap’s desired testinony regardi ng
his clai ned know edge of the surveys falls under any exception
| nstead, @iy contends she should have been allowed to question

Dunl ap about his <clainmed personal involvenent and resulting
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know edge concerni ng the K-Mart surveys. The comments about Dunl ap
and Crown’s participation vel non in the surveys were nade,
however, by counsel during the bench conference; no evidence was
cited. Along this line, Quy never attenpted to question Dunlap
about any personal involvenent in the surveys.

I nstead, prior to Crown’s objection interrupting and endi ng
the question, GQuy asked: “[l]sn’t it true that when a survey of
the various K-Mart factories was done, nost of the factories cane
back and said that they wanted to keep the doors despite Crown’s
attenpt” (at this point, Crown’s objection termnated the
i nconpl ete question). This question called for a hearsay response
concerning the surveys’ contents. At the sidebar, when the court
ruled the question called for inadm ssible hearsay, Guy did not
state why the desired testinony fell within an exception. |nstead,
GQuy questioned the ruling, asking: “Even though M. Dunlap was
involved with the process?” Because Guy made no attenpt to show
Dunl ap’s desired testinony fell within an exception to the hearsay
rule, the district court did not abuse its discretion in excluding
it.

B
The judgnent as a matter of |aw, awarded Crown at the cl ose of

Quy’'s case in chief, is reviewed de novo. E.g., H dden QGaks Ltd.

v. Gty of Austin, 138 F.3d 1036, 1042 (5th Cr. 1998). In doing

Sso, all reasonable inferences [are nmade] in the |ight nost
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favorable to the non-noving party”. 1d. Such judgnent is proper
when “a party has been fully heard on an issue and there is no
legally sufficient evidentiary basis for a reasonable jury to find
for that party on that issue”. Reeves v. Sanderson Pl unbing
Prods., 530 U.S. 133, 149 (2000) (quoting FED. R CGV. P. 50(a)(1)).
(Prior to trial, after the court excluded Guy’'s expert wtness,
Crown noved for judgnent, asserting expert testinony isrequiredto
prove a MPLA claim In denying the notion, the district court
declined to rule on the necessity vel non of expert testinony for
a MPLA claim Following GQuy’'s case in chief, Crown re-urged this
point as a basis for judgnent as a matter of |aw, but the district
court again declined to base judgnent on it. Crown’ s contention
that a MPLA claim may not be proved w thout expert testinony is
di scussed infra.)

Again, to succeed on her MPLA design defect claim Quy was
required to prove, by a preponderance of the evidence, that, when
the forklift left Crown’s control in 1995: (1) Crown “knew, or
shoul d have known, about the danger that caused the damage for
whi ch recovery is sought”; (2) the forklift “failed to function as
expected”; and (3) “there existed a feasible design alternative
that woul d have to a reasonabl e probability prevented the harnf in
1999. Mss. CobE ANN. 8§ 11-1-63(f). Crown does not contest its

know edge of the danger of left-leg crush injuries with this nodel
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forklift. Nor does Crown contend that the forklift functioned as
expected.”

The only design alternative Quy presented at trial was an
oper at or - conpart nent door. Therefore, pursuant to our de novo
review and Rule 50(a)(1), we nust determ ne whether QGuy presented
|l egal ly sufficient evidence for a reasonable jury to find that the
door was a satisfactory MPLA feasible design alternative. As
di scussed, for the operator-conpartnent door to satisfy that
standard, Guy was required to prove that the door “would have to a
reasonabl e probability prevented [her injury], wthout inpairing
the utility, usefulness, practicality, or desirability of the
[forklift] to users or consuners”. Mss. CooE ANN. 8 11-1-63(f)(i1i).

The district court ruled Guy relied properly on Crown’s pre-

exi sting design and manufacture of a door for this nodel forklift

Pursuant to the MPLA s pl ai n | anguage, our court has held
that, for design defect clains, the MPLA “unanbi guously precludes
recovery against the manufacturer on the basis of design defect
unl ess the product failed to function as expected’. Austin v.
WIIl-Burt Co., 361 F.3d 862, 872 (5th GCr. 2004). At trial, in
moving for judgnent as a matter of |aw, Crown contended, unlike
here, that there was no evidence to prove the forklift failed to
function as expected. The district court disagreed, stating:

The law requires ... the plaintiff prove that
as a result of the design defect, the subject
forklift failed to function as expected.
[ Y]ou do expect a forklift to function w thout
injuring its operator. So, in that sense, the
plaintiffs perhaps have made that elenent of
pr oof .

(Enphasi s added.)
20



as evidence the door was a design alternative. The court found,
however, that QGuy presented no evidence that the door was a
feasi ble design alternative: that it did not inpair the utility,
useful ness, practicality, or desirability of the forklift to users
or consuners. Accordingly, the court ruled that, because GQuy did
not prove the door design satisfied the MPLA standard, she did not
prove a design defect.

GQuy asserts she produced the requisite evidence through the
testinony of Crown’ s expert, Dunlap. Quy clains Dunlap’s testinony
provided the jury with anple evidence of the door’s benefit: it
decreased risk of left-leg injury; and Crown’s already having
manuf actured forklifts with doors showed the feasibility of adding
a door. Guy contends a jury could have applied a common-sense
analysis to these facts and concl uded the door satisfied the MPLA
st andar d.

Crown responds that the district court concluded correctly
that GQuy did not show the door was a MPLA feasible design
alternative because she failed to produce specific evidence for
such factors as the cost of a door and howits inclusion would have
affected the forklift’s utility in terns of other possible dangers
faced by forklift operators. Crown notes a nmmjor aspect of a
design’s utility is its safety, and clains Guy did not prove a
forklift with a door is, on the whole, safer than one w thout.

Along this line, Crown contends that, w thout the aid of expert
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testinony, a jury cannot determ ne whether the addition of a door
woul d pass the MPLA feasible-design-alternative anal ysis.

Based upon our de novo review, Quy did not present the
requi site evidence for a reasonable jury to find that a door is a
MPLA feasi bl e design alternative. In this regard, however, we note
that the MPLA's plain | anguage does not state expert testinony is
required per se to prove a design defect. See Mss CobE ANN. 88
11-1-63(a), (b), (f). See also Ml brough v. Crown Equip. Corp.
No. 04-30118, slip op. 630, __ F.3d ___ (5th Cir. 23 Nov. 2004)
(holding, oninterlocutory appeal, that expert testinony not al ways
required by the terns of the Louisiana Product Liability Act to
prove prima facie design defect). |In any event, we need not reach
t he question whet her such testinony was required because GQuy did
present expert testinony: she called Dunlap, Crown’s expert, as an
adverse w tness.

Dunlap, @y’'s only wtness testifying about the forklift
desi gn, presented no opinion, however, that a door would be a MPLA
feasi ble design alternative. H's testinony was just the opposite:
there were suitable warnings or instructions in the operator’s
manual to advi se operators about the dangers of left-leg injuries;
forklifts w thout doors were safe if used as instructed and were
not likely to cause serious injuries; an operator of a forklift
W t hout a door could avoid left-leg injuries in nost instances by

keeping her leg within the operator conpartnent and operating the
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forklift in a safe manner; Crown provi ded doors for the forklift at
i ssue only upon special order; the majority of its custoners used
and wanted forklifts w thout doors; although forklifts with doors
wer e avail abl e as substitute products, they were not necessarily as
safe in all situations as those w thout doors; and Crown coul d not
put a door on a forklift without inpairing the forklift’s safety in
situations where the forklift tips over laterally or falls off a
| oadi ng dock.

Judgnent as a matter of |aw was properly granted. Cuy failed
to provide the requisite evidence for a MPLA feasible design
al ternative. Therefore, the evidence produced by Guy was not
sufficient for a reasonable jury to find, inter alia, that the
Crown forklift had a design defect that rendered the forklift
unr easonabl y danger ous.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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