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EDITH BROWN CLEMENT, Circuit Judge:

This case involves the application of the sixteen-level “crime of violence” sentence
enhancement under 8§ 2L.1.2 of the U.S. Sentencing Guidelines. Appellant Ismael Martinez-Mata's
sentence for illegaly reentering the United States in violation of 8 U.S.C. § 1326 included a
sixteen-level enhancement based on a prior conviction of the Texas crime of retaliation. Martinez-
Mata contends that the retaliation offense is not a “crime of violence” as required by §
2L.1.2(b)(1)(A)(ii), because it does not have as an element the use, attempted use, or threatened use

of physical force against another person. Guided by our recent decisions, United Sates v. Acuna-



Cuadros, 385 F.3d 875 (5th Cir. 2004), and United Statesv. Calderon-Pena, 383 F.3d 254 (5th Cir.
2004), we hold that the defendant’ s retaliation conviction is not a crime of violence for purposes of
sentencing enhancement. We therefore vacate the sentence and remand for resentencing.
Additionaly, we rgect Martinez-Mata' s clam that the “felony” and “aggravated felony” provisions
in 8 U.S.C. § 1326(b)(1) and (b)(2) are unconstitutional.
|. FACTSAND PROCEEDINGS

Martinez-Mata is a citizen of Mexico who was deported from the United States following a
guilty pleain Texas state court to the offense of retaliation.! On September 26, 2002, Martinez-Mata
wasdetained by the United StatesImmigration ServicesinHidalgo, Texas, after attempting to reenter
the United Statesillegaly. Hewas charged withillegal entry after having been deported, in violation

of 8U.S.C. §1326(a)—(b). On November 21, 2002, Martinez-Mata pleaded guilty to theindictment.

Sentencing proceedings began on March 5, 2003. The Presentence Investigation Report
(“PSR") determined that Martinez-Mata' s base offense level was eight according to § 2L.1.2(a) of
the 2002 U.S. Sentencing Guidelines. Pursuant to 8 2L1.2(b)(1)(A)(ii), which applies “[i]f the
defendant previously was deported, or unlawfully remained in the United States, after—a conviction
for afedlonythatis. .. acrimeof violence,” the PSR recommended a sixteen-level increase. The PSR
characterized Martinez-Mata sprior retaliation convictionasacrimeof violencebasedonthe§2L.1.2
commentary, which defines a crime of violence as an offense “that has an e ement the use, attempted

use, or threatened use of physical force against the person of another.” U.S.S.G. §2L.1.2, App. Note

! In November 1991, Martinez-Mata pleaded guilty in Texas state court to the offense of
retaliation and was sentenced to four years of deferred adjudication probation. On April 13,
1992, the term was revoked and he was sentenced to four years in prison.
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1(b)(ii)(1). After athree-level reduction for acceptance of responsibility pursuant to § 3E1.1(a) and
(b), the PSR’ stotal recommended offense level was twenty-one.

Martinez-Matafiled a PSR objection to the enhancement, contending that retaliation is not
acrime of violence under 8§ 2L 1.2 because it does not have as an element the use, attempted use, or
threatened use of physical force. After three sentencing hearings, the district court denied Martinez-
Mata s objection because the retaliation charge included allegations of threatening to kill a police
officer. Thedistrict court granted Martinez-Mata’ srequest for adownward departure and sentenced
him to forty-six months of imprisonment, three years of supervised release, and a $100 special
assessment. Martinez-Matafiled atimely notice of appeal.

I[I. STANDARD OF REVIEW

A district court’ slegal conclusionsand interpretationsof thefederal sentencing guidelinesare
reviewed de novo. United Sates v. Griffin, 324 F.3d 330, 365 (5th Cir. 2003). Guidedine
commentary “is given controlling weight if it is not plainly erroneous or inconsistent with the
guiddlines.” United States v. Urias-Escobar, 281 F.3d 165, 167 (5th Cir. 2002) (citing Stinson v.
United Sates, 508 U.S. 36, 42-45 (1993)). We review the congtitutionality of federal statutes de
novo. United Satesv. Bredimus, 352 F.3d 200, 203 (5th Cir. 2003).

[11. DISCUSSION

Theissue before usis whether retaliation possesses as an element the use, attempted use, or
threatened use of physical force. In United Satesv. Calderon-Pena, an en banc panel of this Court
held that in making ause of force determination, acourt looks only “to the elements of the crime, not
to the defendant’ s actual conduct in committing it.” 383 F.3d 254, 257 (5th Cir. 2004); see also

United States v. Vargas-Duran, 356 F.3d 598, 605 (5th Cir. 2004) (en banc).



Asisevident fromthelanguage of theretaliation statute? and our recent caselaw, aretaliation
conviction does not require physical force. See TEX. PENAL CODE ANN. 8§ 36.06(a) (Vernon 1990);
United Statesv. Acuna-Cuadros, 385 F.3d 875, 87879 (5th Cir. 2004) (holding that the offense of
retaliationisnot acrime of violence). The statute criminalizes committing or threatening to commit
“harm,” which is defined by the Texas Penal Code as “anything reasonably regarded as loss,
disadvantage, or injury, including harm to
another person in whose welfare the person affected is interested.” TeX. PENAL CODE ANN. §
1.07(a)(16). Based onthisdefinition, itispossibleto harmanindividual inretaiation without availing
oneself of force againgt that person. Therefore, Texas's retaliation statute does not have as an
element the use of physical force and is not a crime of violence.

The Government, relying on an exception outlined in Calderon-Pena, argues that the
retaliation statute sets forth digunctive elements, requiring the Court to look to the indictment to
determine the element under which Martinez-Mata was convicted. The Government contends that
the statute “ effectively contains a series of digunctive elements’ because “harm” is defined as“loss,
disadvantage, or injury.” By looking to theindictment, which alegesthat Martinez-Matathreatened

to kill apublic servant, the Government assertsthat he was convicted of “the crime of threatening to

2 The relevant portion of Texas's retaliation statute provides:
(a) A person commits an offense if he intentionally or knowingly harms or threatens to
harm another by an unlawful act:
(1) inretaliation for or on account of the service or status of another as a
(A) public servant, witness, prospective witness, or informant; or
(B) person who has reported or who the actor knows intends to report the occurrence of a
crime. ...
TEX. PENAL CODE ANN. 8 36.06(a) (Vernon 1990).



inflict ‘physical pain’ or ‘impairment of physical condition’ that causesdeathfor retaliatory purposes.”
The Government drawsthewording for this characterization of Martinez-Mata sconvictionfromthe
statutory definition of “bodily injury,” which the Government assumes is the same as “injury,” a
subset of “harm.” 1d. at § 1.07(a)(34). The Government concludes that a statute that requires
causing serious bodily injury qualifies as a crime of violence.

The Government’ sargument failson numerouslevels. First, under the exception for statutes
with digunctive elements, courts look to the indictment only to determine under which of the
elements a defendant has been convicted; the facts found in the indictment are not used to establish
whether physical force is an element of the retaliation statute. See Calderon-Pena, 383 F.3d at 257
(“Although the actual conduct described in the indictments could be construed to involve the use of
physical force against the person of another, that isirrelevant . . . [because] [t]he elements of an
offense of course come from the statute of conviction, not fromthe particular manner and meansthat
attend a given violation of the statute”) (internal citation omitted). Second, even if retaliation is
considered to have multiple e ements, “none of the words that define * harm’ —l oss, disadvantage, or
injury—requires the use of physical force.” Acuna-Cuadros, 385 F.3d at 878. The Government’s
reliance onthe statutory meaning of “ bodily injury” ismisplaced because neither theretaliation statute
nor the definition of “harm” contains the term “bodily injury.” Seeid. Third, the Government errs
in concluding that if Martinez-Mata’ s offenseis characterized asthreatening to cause serious bodily
injury, retaliation automatically constitutesa crime of violence. See Vargas-Duran, 356 F.3d at 606
(differentiating between statutory language that requires causing bodily injury and using force).
Neither the factsin the indictment nor the definitions of terms outside of the statutory language are

relevant in determining whether retaliationisacrime of violence. See Leocal v. Ashcroft, 125 S. Ct.



377, 381 (2004) (holding that making asmilar crime of violence determination “requires usto look
to the elements and the nature of the offense of conviction, rather than to the particular factsrelating
to petitioner’ scrime”); Calderon-Pena, 383 F.3d at 257; Vargas-Duran, 356 F.3d at 605. We agree
with Martinez-Mata that his retaliation conviction does not qualify as a crime of violence.?
V. CONCLUSION

For theforegoing reasons, we concludethat Martinez-Mata sforty-six month sentenceshould
not have included the sixteen-level “crime of violence” enhancement under § 2L 1.2. On remand, the
district court may determine whether Martinez-Mata's prior offense constitutes an “aggravated
felony” that would require the application of § 2L1.2's eight-level sentence enhancement. We
AFFIRM thedistrict court’ s application of both the “felony” and “aggravated felony” provisions of
8 U.S.C. 8 1326(b)(1) and (2). Martinez-Mata's sentence is VACATED, and the case is

REMANDED for further proceedings not inconsistent with this opinion.

® Martinez-Mata aso argues that the “felony” and “ aggravated felony” provisions of 8
U.S.C. § 1326(b)(1) and (2) are unconstitutional. He concedes that his argument is foreclosed by
Almendarez-Torresv. United Sates, 523 U.S. 224 (1998), but wishes to preserve the issue for
possible Supreme Court review in light of Apprendi v. New Jersey, 530 U.S. 466 (2000).
Apprendi did not overrule Aimendarez-Torres. Seeid. at 489-90; United Sates v.
Mancia-Perez, 331 F.3d 464, 470 (5th Cir. 2003). Accordingly, this Court must follow
Almendarez-Torres “*unless and until the Supreme Court itself determines to overruleit.””
United Sates v. Dabeit, 231 F.3d 979, 984 (5th Cir. 2000) (quoting Hopwood, et al. v. Texas, &t.
al., 84 F.3d 720, 722 (5th Cir. 1996)).



