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In 2001, the appellants, then Texas domciliaries, were
federally indicted under 18 U S.C. 8§ 3239 on nultiple counts of
medi care fraud, mail fraud, and noney | aunderi ng. Soon thereafter,
they fled the United States with their three mnor children. In
2003, the appellants were apprehended in Spain and extradited to

the United States to stand trial in the Northern District of Texas.

Pursuant to 5THQR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



Pursuant to an arrangenent made in Kansas, the appellants
relinqui shed physical custody of their children to the appell ees,
in-laws of the appellants and Kansas domciliaries.

On August 4, 2003, the appellees filed an “Application to
Show Cause and Turn Over Order” in the appellants’ federal crim nal
action, requesting rei mbursenent of $44,365 in child care expenses
and $5,000 in attorneys’ fees from an irrevocable Asian Trust
(“Trust”) previously established (in the Cook Islands) by the
appel lants for the care of their children. On August 20, 2003, the
district court granted relief to the appellees in the anpunt of
$49, 365. The appellants filed a notion for reconsideration,
contending that the district court |acked jurisdiction over the
appel |l ees’ application. The appellees opposed the notion,
asserting diversity and federal question jurisdiction. The
district court denied the appellants’ notion, and they appeal ed.

W have jurisdiction over the instant interlocutory
appeal pursuant to the collateral order doctrine. Brinar v.
WIllianmson, 245 F.3d 515, 516-17 (5th Cr. 2001). Revi ew ng de
novo the district court’s determnation of its own subject matter

jurisdiction, see Hussain v. Boston Od Colony Ins., 311 F. 3d 623,

628 (5th Cr. 2002), we find no basis for federal jurisdiction in
t he i nstant case.

First, the appellees did not properly comence a civil
actioninthe district court. Although the appell ees characterize

their application as civil, they failed to file a conplaint with
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the district court as required by FED. R CGv. P. 3 or to serve
process pursuant to RuUE 4. The proceeding otherwise paid no
attention to the FEDERAL RULES OF CiviL PROCEDURE. There is no
procedural device whereby a civil child support enforcenent action
may be tacked onto a federal crimnal prosecution.

Second, even assum ng proper commencenent or sone ki nd of
litigation by consent, the appellees’ application is still subject
to dismssal for want of subject matter jurisdiction. Diversity
jurisdiction does not exist in this matter because the anmount in
controversy never exceeded the statutory threshold. See 28 U. S.C.
8§ 1332(a)(1). Al t hough the appellees asserted a jurisdictional
anmount of $75,000, they only prayed for $49,365 in relief. The
di sparity between the asserted jurisdictional anmount and t he anount
of relief requested evinces a l|lack of good faith, and the
appel | ees’ specul ative assertion of future child support
rei mbursenent anmounts in excess of the statutory requirenent does
not cure this defect. Because it “appear[s] to a legal certainty
that the [instant] claimis really for I ess than the jurisdictional

anount,” dism ssal for lack of diversity is justified. St. Paul

Mercury Indem Co. v. Red Cab Co., 303 U S. 283, 289, 58 S. C

586, 590 (1938).

Third, there is no federal question jurisdiction here:
t he substantive basis of the appellees’ application is
8§ 151.001(c) of the Texas Famly Code. Federal <courts are
statutorily vested with jurisdiction over actions arising under and
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based upon the Constitution or laws of the United States, not the
Texas Fam |y Code. 28 U.S.C § 1331. That appell ees may have
desired a federal court order in an effort to pry noney fromthe
foreign Trust neither converts their application into one arising
under federal |law nor renders the United States a necessary party
to the proceedings. The appellees’ assertion of 28 U S C
8§ 1355(a) is fundanentally m splaced because this is a donestic
relations action for child support, not a recovery or enforcenent
action for fine, penalty, or forfeiture authorized by 8§ 1355(a).

Having found no basis for federal jurisdiction, and
appel l ees’ argunents bordering on frivolous, we reverse the
district court’s order and remand with instructions to dism ss the
appel | ees’ application.

REVERSED AND REMANDED W TH | NSTRUCTI ONS TO DI SM SS.



