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PER CURI AM *

M chael Ariwodo, a native and citizen of N geria, entered
the United States on a student visa in 1985 and renai ned beyond
its expiration. He has five children, including three daughters
nmore than 18 years old and two sons.

PROCEDURAL BACKGROUND

Ariwodo was charged by the Immgration and Naturalization

Service (INS) with renovability in 1997. At his hearing before

the inmnmgration judge (1J) on July 17, 1998, Ariwodo conceded

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 06-60108
c/w No. 06-60402
-2-
t hat he was renovabl e but sought cancellation of renoval under

8 U S.C 8 1229b(b)(1). Ariwodo did not seek asylum or

Convention Against Torture (CAT) protection at that tine.

The 1J found Ariwodo renovabl e but granted his request for
cancel | ati on of renoval under § 1229b(b) (1), reasoning that if
he were renoved Ariwodo m ght take his then-m nor daughters with
himto Nigeria where they m ght be subjected to femal e genital
mutilation (FGV. |[INS appeal ed, and on July 12, 2002, the Board
of Immgration Appeals (BIA) sided with the INS, vacating the
order of the IJ, and ordering Ariwodo renpved to Nigeria. The
Bl A reasoned that the possible hardship to Ariwdo’s daughters
was specul ative given that their nother had full permanent
custody of the girls and that Ariwodo stated that he woul d not
take his daughters to N geria.

Ariwodo petitioned this court, through counsel, for review
of the BI A s decision, but the case was dism ssed for want of
prosecution. Ariwodo renmained in the United States beyond his
Bl A-ordered date of voluntary departure, was arrested by the
Departnent of Honel and Security (DHS), and has remained in DHS
cust ody.

On May 18, 2004, Ariwodo noved the BIA to reopen his case
based on the immgrant visa that recently becane available to him
invirtue of his wife's naturalization. On July 8, 2004, the BIA
denied the notion to reopen as untinely. On August 30, 2004,

Ariwodo filed a nmotion with the BIA urging it to reconsider its



No. 06-60108
c/w No. 06-60402
- 3-
July 8, 2004 denial of his notion to reopen. The BIA rejected
this filing as untinely as well on Septenber 12, 2004.

Ariwodo also filed two nore petitions for reviewwth this
court in 2004, both of which were dism ssed. On Septenber 8,
2005, Ariwodo filed another notion to reopen with the BIA but on
January 23, 2006, the BI A denied the notion. Meanwhile, Ariwodo
filed a 28 U S.C. 8§ 2241 habeas petition in federal district
court, but the court denied his request for relief.

Two petitions for review of BlIA decisions regarding Ariwodo
are consolidated here. Ariwodo tinely filed one petition for
review wth this court under docket No. 06-60108 as a chall enge
the BIA's January 23, 2006 denial of his notion to reopen filed
on Septenber 8, 2005. The other petition for review, now under
docket No. 06-60402, was originally filed in this court under
docket No. 05-20928 as a tinely appeal fromthe district court’s
denial of Ariwodo’'s 8 2241 habeas petition. Because the Real ID
Act “divest[ed] the district courts of jurisdiction over the
habeas petitions of aliens” challenging their orders of renoval,

Andrade v. Gonzales, 459 F.3d 538, 542 (5th Cr. 2006), cert.

denied, 127 S. . 973 (2007), this court partially converted
Ariwodo’ s appeal ed 8 2241 habeas petition into a petition for
review. Ariwodo then filed a consolidated brief that

i ncorporated his argunents raised in his 8 2241 habeas petition

and bri ef.
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DI SCUSSI ON
Ariwodo’ s petitions raised objections to the BIA s July 12,

2002 reversal of the 1J's grant of the discretionary cancell ation
of renoval under 8 U S.C. 8§ 1229b(b). The Governnment correctly
argues that this court lacks jurisdiction to reviewthe BIA s
deni al of such discretionary relief. Congress has specifically
i nsul at ed deci sions regarding the granting of relief under
8 1229b fromjudicial review, 8 U S. C. 8§ 1252(a)(2)(B)(i), and
this court has interpreted this jurisdiction-stripping statute to

extend to Bl A refusals to repoen based on the sane grounds.

Rodriguez v. Ashcroft, 253 F.3d 797, 799-800 (5th G r. 2001).

However, this court generally has jurisdiction to review the
BIA's determnation that Ariwodo is statutorily ineligible for
such relief. 8§ 1252(a)(2)(D).

Ariwodo clains that the treatnment of his visa petition and
application for adjustnent of status by the United States Custons
and Immgration Services (USCIS) and the BIA violated his rights.
Because this court lacks jurisdiction over the USCI S s handling

of 1-130 visa petitions, Conti_v. INS, 780 F.2d 698, 702 (7th

Cr. 1985)), and over the discretionary denial of adjustnent of

status, 8 1252(a)(2)(B)(i); Hadwani v. Gonzales, 445 F. 3d 798,

800 (5th G r. 2006), this court cannot entertain these clains.

See al so Rodriquez, 253 F.3d at 799-800.

Ariwodo’ s now converted habeas petition chall enged both the

July 8, 2004 denial of his notion to reopen filed on May 18,
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2004, and the Septenber 17, 2004 denial of his notion to
reconsider filed on August 30, 2004. This court does not have
jurisdiction to entertain Ariwodo’s clains that the | NA was
violated and that the BIA was wong to reverse the |J’s
cancel | ation of renoval to the extent that these clains
chal l enge the BIA s denial of § 1229b discretionary relief.
8§ 1252(a)(2)(B)(i). Wth respect to his claimthat the | NA was
vi ol ated, Ariwodo has not identified any provision of the |INA
that the BIA violated in denying his notions to reopen and
reconsi der.

Ariwodo’ s all egations that his due process rights were
vi ol ated when the BI A denied his May 18, 2004 notion to reopen
and his August 30, 2004 notion to reconsider are without nerit
because he had no constitutionally protected liberty interest

in the having his case reopened or reconsidered. See INS v.

Doherty, 502 U. S. 314, 323 (1992); Altam rano-lLopez v. Gonzales,

435 F.3d 547, 551 (5th Gir. 2006); 8 C.F.R § 1003.2(b).

Moreover, Ariwodo had no liberty interest in the underlying
relief sought in Ariwodo’s notions to reopen and reconsider --

adj ust nent of status and cancell ation of renpbval based on extrene

hardshi p, respectively. Qutierrez-Mrales v. Homan, 461 F.3d

605, 609 (5th Cr. 2006); Ahned v. Gonzales, 447 F.3d 443, 440

(5th Gr. 2006); 8 1229b(b) (1) (D
Ariwodo’s claimthat the denial of his May 18, 2004 notion

to reopen and his August 30, 2004 notion to reconsider violated
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the Adm nistrative Procedure Act (APA) is neritless because the

APA does not apply to the BIA. Ho Chong Tsao v. INS, 538 F.2d

667, 669 (5th Gr. 1976); see also Marcello v. Bonds, 349 U S

302, 310 (1955).

Ariwodo’s clains that the Bl A abused its discretion in
denying his May 18, 2004 notion to reopen and his August 30, 2004
notion to reconsider are neritless. Because Ariwodo submtted
his May 18, 2004 notion to reopen after the 90-day deadline and
because the exceptions found in 8§ 1003.2(c)(3) to the tinme and
nunber limtations do not apply in his case, the Bl A did not
abuse its discretion by denying Ariwdo’s notion to reopen as

tinme-barred. § 1003.2(c)(2); see Singh v. Gonzales, 436 F.3d

484, 487 (5th Cir. 2006). There is no exception to the 30-day
time limt for filing notions to reconsider. See 8§ 1003.2(b)(2).
Ariwodo’s notion to reconsider was filed on Septenber 17,

2004 -- nore than 30 days after it was due. H's claimthat the
Bl A abused its discretion in denying his notion to reconsider is
therefore also without nerit.

Ariwodo’ s ineffective assistance claimin his now converted
habeas petition relates to the dism ssal of his appeal fromthe
BIAs reversal of the 1J's grant of cancellation of renoval under
8§ 1229b and the failure of his attorney to reopen his case.
Because cancell ation of renoval and the grant of a notion to

reopen are both forms of discretionary relief, 8§ 1229b;
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Al tani rano-Lopez, 435 F. 3d at 551, Ariwodo cannot establish a due

process claimfor ineffective assistance of counsel in pursuing

that relief. Qutierrez-Moral es, 461 F.3d at 609.

Ariwodo’s claimthat the IJ violated his due process rights
by failing to advise himof the possibility that he could be
entitled to asylumor protection under the Convention Agai nst
Torture (CAT) based on the prospect of his daughters being
subjected to FGM upon his renpoval to Nigeria is dismssed as npot
because each of his three daughters is now nore than 18 years old

and no | onger subject to being renoved with Ariwddo. See SEC v.

Med. Comm for Human Rights, 404 U. S. 403, 405-07 (1972); Bailey

v. Southerland, 821 F.2d 277, 279 (5th Gr. 1987).

Ariwodo argues that his Septenber 8, 2005 notion to reopen
was not untinmely under 8 1003.2(c)(2) because he did not receive
notice of the BIA's July 12, 2002 order until |ate October 2002.
However, Ariwodo’s notion to reopen was filed nearly three years
after he clains to have received notice of the BIA s decision --
wel | beyond the 90-day deadline even if equitable tolling applied
until he received actual notice. |In fact, Ariwodo’s first notion
to reopen was also filed on May 18, 2004 -- al so beyond the 90-
day deadline even assumng it were tolled. Therefore, the BIA
did not abuse its discretion in denying the Septenber 8, 2005

nmotion to reopen. See Panova- Bohannan v. Gonzal es, 157 F. App’ X

706, 708-09 (5th Gr. 2005).
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Ariwodo also clains that the tinme and nunber [imtations on
nmotions to reopen do not apply in his case because of the
exceptions found in 8§ 1003.2(c)(3). Ariwodo’'s case does not fal
within these exceptions. Ariwodo’s renoval was not ordered in
absentia, see 8§ 1003.2(c)(3)(i), and the Septenber 8, 2005 notion
to reopen was not “based on changed circunstances arising in the
country of nationality or in the country to which deportation has
been ordered.” 8 1003.2(c)(3)(ii). Moreover, the evidence
regarding FGM that Ariwodo presented with his notion to reopen
was available at the time of his renoval hearing before the [|J.
See § 1003.2(c)(3)(ii) (requiring that evidence be material and
previ ously unavail abl e).

Ariwodo clains that his attorney’s ineffective assistance
during his petition for review before this court tolled the 90-
day deadline for himto file his notion to reopen. This court
has acknow edged a circuit split “as to equitable tolling of

statutory deadlines for ineffective assitance of counsel in

i mm gration cases.” Panova-Bohannan, 157 F. App’'x at 707 n.6.

Even if equitable tolling did apply, Ariwdo’s Septenber 8, 2005
nmotion to reopen would still have been filed late -- nmuch nore
than 90 days after the COctober 30, 2003 di sm ssal of that appeal

for want of prosecution. See Ariwodo v. Ashcroft, No. 02-60996,

slip op. (5th Gr. COct. 30, 2003). Accordingly, the BIA did not

abuse its discretion in rejecting his notion to reopen as

untinely. Panova-Bohannan, 157 F. App’ x at 708-009.
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Neither did the BIA err in refusing to address on the nerits
sone of Ariwodo’'s other clains in his Septenber 8, 2005 notion to
reopen because those clains were procedurally barred. See
§ 1003.2(c)(3).

In addition, this court need not address the BIA s finding
that Ariwodo was statutorily ineligible for adjustnent of status
or that he was not entitled to w thholding of renoval, asylum
and CAT protection, because these clains that the Bl A did address
on the nerits are also procedurally barred.

Ariwodo clains that the Bl A exceeded its authority by
ordering his renoval, but the BIA s renoval order was predicated
on its reversal of the |J's decision to grant Ariwodo the
discretionary relief of cancellation of renoval and gave effect
to the 1J's order that Ariwodo was renovable. “Such disposition

does not offend the scope of the powers granted to the BI A by

ei ther Congress or the Attorney General.” Delgado-Renua v.

Gonzal es, 450 F.3d 596, 601 (5th Gr. 2006) (internal quotation
marks and citation omtted).

Ariwodo’s notion for injunctive relief to prevent the
Governnent fromcontinuing to detain himw thout bond pursuant to
8 U S.C 8 1226(c) is msplaced and will be denied. The BIAs
entry of a final renoval order against himshifted the Attorney
Ceneral’s authority to detain himto 8 U S.C. § 1231.

Because the Governnent received an extension of time to file

its brief through October 3, 2006, and nailed its brief on that
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day, Ariwodo’'s notion to strike the Governnent’s brief as
untinely is denied. See FED. R App. P. 25(a)(2)(B)(i).
CONSOLI DATED PETI TI ONS FOR REVI EW DI SM SSED | N PART AS MOOT
AND DENI ED I N PART; MOTI ON FOR | NJUNCTI VE RELI EF DENI ED; MOTI ON

TO STRI KE DENI ED.



