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PER CURI AM *

Santi ago Enci so- Hernandez appeals his guilty-plea conviction
and sentence for being an alien unlawfully found in the United
States follow ng deportation after having been convicted of an
aggravated felony. Enciso-Hernandez argues that the district
court erred by ordering himto cooperate in the collection of a
DNA sanple as a condition of supervised release. This claimis

not ripe for review on direct appeal. See United States V.

Ri ascos- Cuenu, 428 F.3d 1100, 1101-02 (5th Gr. 2005), petition

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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for cert. filed (Jan. 9, 2006) (No. 05-8662). The claimis

di sm ssed. See id. at 1102.
Enci so- Her nandez argues for the first tine on appeal that,

inlight of United States v. Booker, 543 U S. 220 (2005), the

district court plainly erred by sentencing himpursuant to a
mandat ory sentencing guidelines regine, a so-called Fanfan error.
Al t hough he concedes that the issue is forecl osed, he seeks to
preserve for further review whether this court should review his
Fanf an cl ai m de novo because the renedi al provisions of Booker
were “unforeseeable and entirely novel” at the tinme he was
sentenced. Enci so-Hernandez al so seeks to preserve for further

review whether this court’s requirenent in United States V.

Bringier, 405 F.3d 310 (5th Gr.), cert. denied, 126 S. C. 264

(2005), that the defendant prove that the error affected his
substantial rights, is inconsistent wth the reasonabl e

probability standard set forth in United States v. Dom nhquez

Benitez, 542 U.S. 74 (2004).
Where Fanfan error is raised for the first tine on appeal,

reviewis for plain error. United States v. Val enzuel a- Quevedo,

407 F.3d 728, 732-33 (5th CGr.), cert. denied, 126 S. . 267

(2005). The mandatory application of the Guidelines after Booker
is an error that is plain. [Id. at 733. Enciso-Hernandez has not
shown that his substantial rights have been affected, however,

because the sentencing transcript is silent with regard to
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whet her the district court would have inposed a different
sentence had the guidelines been advisory. See id.

Enci so- Her nandez al so chal l enges the constitutionality of
8 US.C. 8 1326(b)’'s treatnent of prior felony and aggravated
fel ony convictions as sentencing factors rather than el enents of

the of fense that nust be found by a jury in |ight of Apprendi V.

New Jersey, 530 U S. 466 (2000). Enciso-Hernandez’s

constitutional challenge is foreclosed by A nendarez-Torres v.

United States, 523 U. S. 224, 235 (1998). Although

Enci so- Her nandez contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |light of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remains binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005).

Enci so- Her nandez properly concedes that his argunent is

foreclosed in |ight of Al nendarez-Torres and circuit precedent,

but he raises it here to preserve it for further review

JUDGVENT AFFI RVED; APPEAL DI SM SSED | N PART.



