United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 24, 2006

Charles R. Fulbruge IlI
Clerk

No. 05-10343
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDMOND NKEM EKENE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:03-CR-338-1-P

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Ednond Nkem Ekene appeal s the sentence inposed followi ng his
guilty-plea conviction for enbezzling funds as a bank enpl oyee in
violation of 18 U.S.C. 88 2 and 656. He challenges the district
court’s decision to depart upward fromthe crimnal history
category assigned under the Sentencing CGuidelines. Ekene argues
that the decision to depart was unreasonable; that the extent of
the departure intended by the district court was anbi guous; that

the district court failed to properly articulate why it bypassed

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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a one-category increase in favor of a two-category departure; and
that the extent of the departure was unreasonabl e.

We review the district court’s decision to depart and the
extent of the departure for an abuse of discretion. United

States v. Smth, 440 F.3d 704, 707 (5th Cr. 2006). The district

court here did not abuse its discretion in issuing an upward
departure. Reliable information in the Presentence Investigation
Report (PSR) indicated that the crimnal history category

determ ned under the Cuidelines substantially under-represented
the seriousness of Ekene’'s crimnal history and the I|ikelihood
that he would commt other crines. The district court found that
he had commtted significant crimnal conduct as an adult which
was not reflected in the crimnal history category under the
CGuidelines. The court did not, as Ekene asserts, nerely rely
upon an arrest record. Instead the court relied upon the
description of the crimnal conduct obtained fromthe police

i nvestigation and recounted in the PSR in finding that the
conduct had occurred. Accordingly, the increase was appropriate

under the policy statenent in U S.S.G 8§ 4A1.3(a). See United

States v. Jones, 444 F.3d 430, 434 (5th Cr.), cert. denied, 126

S. Ct. 2958 (2006).

Next Ekene suggests that the district court m stakenly
departed upward by two categories when it intended a one-category
departure. The district court stated tw ce that Ekene woul d be

sentenced with a crimnal history of category Ill, and it
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sentenced himto the highest possible sentence under that
category--a sentence that was not avail abl e under cri m nal

hi story category Il. Accordingly, the district court’s final
determ nation of Ekene’s crimnal history category was

unanbi guous.

Ekene al so conplains that the district court did not
adequately explain why it chose to bypass a one-category
departure in favor of a two-category departure. This court “does
not, however, require the district court to go through a
ritualistic exercise in which it mechanically di scusses each
crimnal history category it rejects in route to the category it

selects.” United States v. Lanbert, 984 F.2d 658, 663 (5th Gr

1993) (en banc). Were, as here, the district court’s reasons
for the extent of the departure are inplicit in its explanation
of why the departure is necessary, it does not err in failing to

explicitly address its reasons for rejecting any internedi ate

categories. |d.
A defendant earns a crimnal history of category IIl wth
four to six crimnal history points, while category Il is

desi gnated for defendants with two or three points. U S S G
Sentencing Table, Chap. 5, Pt. A The district court recognized
t hat Ekene shoul d receive three points for each act of felony
credit card fraud he conmtted, and it found that he fraudulently
obt ai ned one credit card and possessed an additional 39

fraudul ent applications upon his arrest. The court did not err
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in failing to expressly state why it did not place Ekene's

crimnal history within category Il. See Lanbert, 984 F.3d at

663; United States v. MKenzie, 991 F.2d 203, 204-06 (5th Cr

1993).

In addition, Ekene argues that the extent of the departure
was unreasonable. He argues that a sentence at the high end of
t he gui deli nes sentencing range woul d have satisfied the factors
under 18 U. S.C. 8§ 3553(a). Ekene received an additional 14
mont hs by virtue of the upward departure. The 14-nonth departure
was reasonable in order to effectuate the goals of 8§ 3553(a),
i.e., toreflect the seriousness of his crimnal conduct; to
pronote his respect for the law, to provide just punishnent; to
provi de adequate deterrence agai nst future crimnal conduct; and
to protect the public fromfurther crimes by him 8§ 3553(a)(2).
The district court found that crimnal conduct not reflected in
t he gui deli nes sentencing range denonstrated Ekene’s wi Il ingness
to continue identity theft on a grand scale after he had been
caught in the present enbezzl enent schene. Accordi ngly, the
district court did not abuse its discretion, and the sentence was
reasonable. See Smth, 440 F.3d at 707.

Finally, Ekene asserts two issues that are barred under the
wai ver provision in his plea agreenent. First, he argues that
the district court erred by enhancing his sentence by two | evels
because he used sophisticated neans to carry out the

enbezzl enent. Second, he argues that the district court erred by
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i nposi ng the two-1evel enhancenent for his unlawful use of
identification to produce or obtain another neans of
identification. Ekene knowi ngly and voluntarily waived his right
to appeal his conviction and sentence in the plea agreenent.

Al t hough he reserved the right to appeal “an upward departure
fromthe guideline range deened applicable by the district

court,” the enhancenents at issue were not the basis of an upward
departure fromthe guidelines range. Rather, they were used by
the district court to calculate the applicable guideline range.
When the record indicates that the defendant read and
understood his plea agreenent, and he did not question the waiver
of appeal provision, he “wll be held to the bargain to which he

agreed, regardless of whether the court specifically adnoni shed

hi m concerni ng the waiver of appeal.” United States v. Portillo,

18 F. 3d 290, 293 (5th Gr. 1994). Ekene does not allege, and
there is no indication in the record, that his acceptance of the
pl ea agreenent was unknowi ng or involuntary. The district court
specifically adnoni shed hi mthat he was waiving his rights to
appeal, and Ekene replied that he understood. Accordingly, the

appeal waiver is valid and enforceable. See Portillo, 18 F.3d at

293.
Ekene argues that he did not admt the facts underlying the

enhancenents and that he preserved an objection under Bl akely v.

Washi ngton, 542 U. S. 296 (2004). However, “an otherw se valid

appeal waiver is not rendered invalid, or inapplicable to an
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appeal seeking to raise a Booker or Fanfan issue (whether or not
that issue would have substantive nerit), nerely because the

wai ver was made before Booker.” United States v. Burns, 433 F. 3d

442, 450-51 (5th G r. 2005).
The judgnent of the district court is AFFI RVED



