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BENAVI DES, Circuit Judge:”
This appeal is fromthe dism ssal of a bankruptcy proceeding

for failure to prosecute. Applying our precedent, we concl ude t hat

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



there is not a clear record of delay or contumaci ous conduct by the
Appel | ant s. Further, the record does not show either that the
court determ ned that |esser sanctions would not pronpt diligent
prosecution or that it enpl oyed | esser sanctions which proved to be
futile. Under those circunstances, the bankruptcy court abused its
limted discretion in dismssing for failure to prosecute. W
therefore vacate and remand for further proceedi ngs.

| . BACKGROUND AND PROCEDURAL HI STORY

Appel l ee Lewi s Wod (“Appel l ee”) procured a | oan of $250, 000
from Dallas National Bank. Pursuant to an agreenent, Janes P.
Graham and Ray S. Tolson, 11l (“Appellants”) provided |and as
collateral for the loan. Appellee agreed to use the proceeds of
the loan to fund a portion of construction costs for a project by
U ban Wods on Commerce, Ltd. (“Urban Wods”). I n exchange for
providing this collateral, Appellants were to receive a portion of
the profits fromthe project. Appellants allege that Appellee did
not use the nonies in conjunction with U ban Wods; instead, they
all ege that he diverted the nonies to his other “projects and/or
conpani es.” The project failed, and Appellee defaulted on the
| oan. Appellants assert that, as guarantors, they were required to
pay off the loan to Dallas National Bank.

Appellee later filed for personal bankruptcy protection.
Appel l ee listed a debt of approximately $300, 000 owed to Tol son,
one of the Appellants. On March 22, 2004, pursuant to 11 U S. C
section 523(a)(2) and (a)(4), Appellants filed their objection to
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the dischargeability of the debt. Three days |ater, the bankruptcy
court entered a scheduling order setting the trial docket call for
August 9. On March 30, the bankruptcy court dism ssed the
conpl ai nt because Appellants had not paid the filing fee. On Apri
5, Appellants filed a notion to vacate the dism ssal order.! The
court granted Appellants’ notion, vacated the dism ssal order on
April 7, and reinstated the scheduling order.

On May 12, Appellee filed an answer. On May 14, Appellants
filed a first anended objection to dischargeability, which
Appel | ees answered on May 24. Meanwhi | e, Appellants had served
Appellee wth requests for production of docunents and
i nterrogatories. On June 18, Appellants received Appellee’s
answers to the interrogatories and response to the request for
production. Appellants deened the responses insufficient and filed
a notion to conpel discovery and to i npose sanctions on July 8. On
July 22, the court ordered Appellee to file a detail ed response to
the notion to conpel. Appellees filed a response on August 4.

At the trial docket call on August 9, the bankruptcy court
continued the trial docket call to Novenber 8. Notably, Appellants

did not nove for the continuance. The court apparently continued

! In the notion, counsel indicated that, after receiving a
phone call from the clerk advising that fees were due, his
secretary nmailed the check on March 29. The next day he received
a notice of fees due dated March 24 and also l|learned of the
di sm ssal order. Counsel indicated that the failure to pay tinely
was “not intentional, nor the result of conscious indifference, but
was accidental.” Finally, counsel argued that reinstating the case
woul d not cause del ay or prejudice.
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it because of the discovery dispute. The discovery deadline was
reschedul ed for Cctober 12.

On Septenber 1, the bankruptcy court granted Appellants’
motion to conpel discovery and ordered Appellee to furnish
additional responses to the interrogatories. On Septenber 15, the
parties filed a stipulation that Appellee had supplenented his
responses to the interrogatories and request for production of
docunents pursuant to the court’s order. On Cctober 21, Appellee
filed a witness list indicating that he would be the only defense
witness for the trial schedul ed for the week of Novenber 15, 2004.2
On Cctober 26, Appellants filed a witness list conprised of the
parties to the suit and “any person listed in Plaintiffs’ responses
to discovery.”® In that filing, Appellants further indicated to
the court that they had:

received six boxes of docunents on OCctober 22, 2004

related to the transaction that is the subject of this

suit and Plaintiffs’ counsel have not had time to review

inany detail the docunents provided by Debt or/ Def endant .

Dal | as National Bank, a non-party, has not yet responded

to discovery requests. Therefore, in the interest of

justice Plaintiff intends to file a Mtion for
Cont i nuance.

2 That exhibit list indicated Appellee intended to introduce
the following exhibits at trial: (1) “Note to Dallas Bank”; (2)
“Assignnent of Net Profits Interest dated Novenber 3, 2000"; (3)
“Any exhibits tinmely designated by Plaintiffs”; and (4) “Any
exhi bits used for inpeachnent.”

3 Appellants also listed these categories of exhibits: (1)
docunents designated by the defendant; (2) docunents provided to
plaintiff by debtor/defendant; and (3) “[b]Jank records of any
account of Debtor/Defendant or any of his conpanies.”
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On Novenber 8, Appellants filed a notion to continue the trial
setting to allow discovery to be conpleted. In the notion,
Appel | ants provided as foll ows:

On May 21, Grahamand Tol son sent their first round
of paper discovery. On June 18, responses wth
obj ections were received by Gaham On July 8, G aham
filed a Mtion to Conpel and an Order was issued on
August 31. On Septenber 10, Grahamrecei ved suppl enent al
responses from Defendant. On October 11, G aham sent a
Subpoena to Dallas National Bank for docunents and
cancel | ed checks. Those docunents were received by
Graham on Novenber 1, but did not include deposit slips.
On October 25, a Wtness List and notice that G aham
woul d seek a continuance was filed because he had not
recei ved essential docunents. On Novenber 1, Plaintiffs
recei ved docunents fromDal |l as National Bank including a
copy of a wre transfer of fund to Anerican Title
Conpany. On Novenber 5, G aham sent a Subpoena to
Anerican Title Conpany and on Novenber 8 sent a subpoena
to Bank of Texas, Tulsa, Oklahoma for docunents.

Inspiteof Plaintiffs’ diligence, essential records
are required, including docunents show ng the use of the
| oaned funds. Additional subpoenas have been i ssued for
docunents held by Anerican Title Conpany Dallas (the
reci pient of the | oan proceeds) and Bank of Texas, Tul sa,
Okl ahoma (t he hol der of the bank deposit slips which were
not anong the docunents produced by Defendant).

Graham and Tol son issued a non-party subpoena to
Dal | as National Bank on Cctober 11, 2004 to obtain the
entire record of the transaction. The bank provided a
response on Novenber 1, 2004, which showed a wre
transfer of $242,000.00 into a previous[ly] unknown
account of Defendant at Anerican Title Conpany. G aham
and Tol son issued a subpoena to Anerican Title, but no
response has yet been received.

Later that sanme day, the bankruptcy court held its previously
schedul ed docket call. Appellants announced not ready for trial,

and from the bench the court dism ssed the case for failure to



prosecute.* On Novenber 15, the bankruptcy court entered a witten
order dism ssing the case. In its entirety, the order provided
t hat :

THI S CAUSE havi ng cone before this Court on Novenber

8, 2004, for Docket Call on Plaintiff's Conplaint to

Determ ne Dischargeability of Debt, and the Plaintiffs,

havi ng announced that they were not ready for trial, and

having no reasonable explanation for the need for a

conti nuance, and this being a continued Docket Call from

August 9, 2004, it is, therefore ORDERED, ADJUDGED and

DECREED t hat :

The above-styl ed and nunbered adversary proceedi ng

shal | be and is hereby DISMSSED FOR WANT OF

PROSECUTI ON.

Appel | ants subsequently filed a notion to reinstate or in the
alternative a notion for a newtrial, both of which the bankruptcy
court denied in a witten order. In a nmenorandum opini on and
order, the district court affirnmed the bankruptcy court’s judgnent,
whi ch Appel | ants now appeal .

I11. ANALYSI S

A Dismssal for Failure to Prosecute

Appel | ants argue that the bankruptcy court erred in di sm ssing
the case for failure to prosecute. Al t hough the order did not
provi de whether the dismssal was with prejudice, this Court has

treated a dismssal for failure to prosecute as an involuntary

di sm ssal under Federal Rule of Civil Procedure 41(b), which is a

4 Al though the court did not expressly rule fromthe bench on
the notion to continue, it inplicitly denied it by dismssing the
sui t.



di smissal with prejudice.® See Boudwin v. Graystone Ins. Co., 756
F.2d 399, 400 n.1 (5th Gr. 1985).

This Court reviews a dismssal with prejudice for failure to
prosecute for abuse of discretion. Berry v. CIGNA/ RSI-Cl GNA, 975
F.2d 1188, 1191 (5th Gr. 1992). “Adismssal with prejudice is an

extrenme sanction that deprives the litigant of the opportunity to

pursue his claim” Id. (internal quotation marks and citations
omtted). Thus, we have |limted a trial court’s discretion to
di sm ss cases with prejudice. | d. More specifically, we have

found no abuse of discretion only if “(1) there is a clear record
of delay or contumacious conduct by the plaintiff, and (2) the
district court has expressly determ ned that | esser sancti ons woul d
not pronpt diligent prosecution, or the record shows that the
district court enpl oyed | esser sanctions that proved to be futile.”
ld. (citations and footnote omtted). Further, when this Court
affirnms such a dismssal, it usually finds one of the foll ow ng
aggravating factors: “(1) delay caused by [the] plaintiff hinself
and not his attorney; (2) actual prejudice to the defendant; or (3)
del ay caused by intentional conduct.” Id. (internal quotation
marks and citations omtted) (brackets in opinion).

Here, the bankruptcy court's order of dism ssal provides that
(1) Appellants did not have a reasonabl e explanation for the need

for a continuance when they announced not ready for trial and that

> Rule 41(b) is made applicabl e by Bankruptcy Rule 7041.
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(2) this was a continued docket <call from August 9. The
conti nuance fromthe August 9 docket call, however, appears to be
based on a discovery dispute, which the court ultimtely resol ved
in Appellants’ favor. That continuance should not wei gh agai nst
Appel lants. As set forth above, this Court nust determ ne whet her
there i s contunmaci ous conduct by the plaintiff or a clear record of
del ay.

“Cont umaci ous Conduct”

Appel | ee asserts that Appellants’ failure to: (1) tinmely pay
the filing fee; (2) nove for leave of court to file an anended
pl eading after a responsive pleading had been filed;® (3) file
proposed findi ngs of fact and conclusions of law, and (4) “formally

request a continuance” until docket call constitute contumaci ous

conduct . “Contunmaci ous” is defined as “stubbornly perverse or
rebellious; willfully disobedient.” Wbster's College Dictionary
297 (1995). It is worth noting that neither in its order of

di sm ssal nor its order denying the notion to vacate the di sm ssal
order and reinstate the case did the bankruptcy court rely on the
second and third “failings” alleged above by Appell ee.

Al t hough counsel failed to tinely pay the filing fee, once
notified of the error counsel quickly rectified it and, in the
successful notion to reinstate the case, indicated that it was not

intentional. Wth respect to failing to nove for leave to file an

6 Appellee relies on Rule 15 of the Federal Rules of G vi
Procedure, nmade applicable by Bankruptcy Rule 7015.

8



anended pl eadi ng, at oral argunent Appellants pointed out that the
anended conplaint was filed just two days after Appellee’s
responsi ve pl eadi ng, suggesting the pl eadi ngs nmay have “crossed in
the mail.” Wth respect tothe “failure” to file proposed fi ndi ngs
of fact, Appellants state that they did not do so because, as
represented to the court in their Cctober 26 filing, they intended
to (and later did) nove for a continuance. Al t hough Appel | ants
should have tinely filed the notion for a continuance, they
provi ded both t he court and opposi ng counsel notice of their intent
to do so approximately two weeks prior to the docket call.
Utimately, Appellants did belatedly file it prior to dism ssal
We concl ude t hat al t hough counsel’s conduct may appear careless, it
does not constitute “wllfully disobedient” conduct.

“Cl ear Record of Del ay”

W have explained that a clear record of delay entails
“significant periods of total inactivity.” Berry, 975 F. 2d at 1191
n.5 (internal quotation marks and citation omtted). Referringto
Appel l ants’ issuance of a subpoena the day before the discovery
deadl ine, Appellee argues that “[when a party faced wth a
deadline 27 days away does nothing for 26 days, that is a
significant period of tine.” Twenty-six days does not constitute
a significant period of tinme under our precedent. “ITQur cases
recogni ze that delay which warrants dism ssal with prejudi ce nust

be I onger than just a fewnonths . . . .” MNeal v. Papasan, 842



F.2d 787, 791 (5th Cr. 1988). This Court has made clear that
dismssals are for “egregious and sonetines outrageous delays.”
Rogers v. Kroger, 669 F.2d 317, 321 (5th Gr. 1982). See Callip v.
Harris County Child Welfare Dep’t, 757 F.2d 1513, 1519-21 (fi nding
clear record of delay after plaintiff m ssed nine deadlines in two
and one-hal f years); Delta Theatres v. Paranount Pictures, 398 F. 2d
323 (5th Cr. 1968) (affirmng dismssal of a particularly
egregi ous fourteen-year old case that was dornmant for seven years).
Further, the 26-day period relied upon by Appellee is only one tine
period, and our precedent indicates that there nust be “significant
periods,” plural. The instant case was filed in March 2004 and
dism ssed for failure to prosecute less than eight nonths |ater.
See Morris v. COcean Systens, 730 F.2d 248, 252 (5th Cr. 1984)
(holding that the court “exceeded its well-defined discretion” in
dismssing for failure to prosecute when only ei ght nonths el apsed
from date of the first status conference to the date of its
di sm ssal).

In nunerous cases, this Court has concluded that a
“plaintiff’s failure to conply with scheduling and ot her pretrial
orders and rules did not establish a clear record of delay or
contumaci ous conduct.” Callip, 757 F.2d at 1520 & n. 10 (coll ecting
cases). W explained that “[njost of these cases involve
nonconpliance with two or three orders or rules of the district

court.” 1d. at 1520-21.
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For exanple, in Rogers, this Court held that a district court
abused its discretion in dismssing for failure to prosecute. 669
F.2d 317. 1In that case, Rogers filed a racial discrimnation suit
agai nst his enpl oyer, Kroger, on May 8, 1978. The case was on the
docket a total of two years and four nonths and, during that tine,
lay dormant for over a year. The parties filed two agreed or
stipulated notions to extend deadlines, and the plaintiff and the
defendant each filed two notions to extend various discovery
deadl i nes, which resulted in changing the date of the docket cal
tw ce.

Additionally, on Septenber 8, 1980, the plaintiff filed a
motion to continue the trial, arguing that there had not been
adequate tinme to prepare because the defendant’s responses to
interrogatories were filed ten days |ate. Two days later, the
court “called the case for trial.” ld. at 3109. New counse
appeared on behal f of Rogers and requested that she be substituted
as counsel. She al so requested a two-week conti nuance, expl aining
t hat she was unprepared to proceed to trial because of difficulties
assimlating the defendant’s interrogatory responses. Def ense
counsel objected and announced ready for trial. After review ng
the procedural history of the case, the court, noting that counsel
had been unprepared w thout cause in a previous case, denied the
continuance and dismssed for failure to prosecute under Rule

41(b).
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On appeal, this Court conducted a thorough review of our
caselaw with respect to dismssals for failure to prosecute.
Rogers, 669 F.3d 319-21. W observed that “cases in this circuit
in which dismssals with prejudice have been affirnmed on appea
illustrate that such a sanction is reserved for the nost egregi ous
of cases, usually cases where the requisite factors of clear del ay
and i neffective | esser sanctions are bol stered by the presence of
at |east one of the aggravating factors.” Id. at 320 (footnote
omtted). Further, we noted that, although the majority of the
pretrial delay was attributable to the plaintiff, sonme was
attributable to the defendant. We concluded that “Rogers’ case
| acks all of the elenents that justified dismssal wth prejudice
in our appellate decisions affirmng such Rule 41(b) dism ssals.”
ld. at 321. Thus, we held that the district court had abused its
discretion in dismssing the case and reversed and renmanded.

The instant case was on the docket a total of only eight
mont hs, while the Rogers case lay dormant over a year. Also, in
Rogers, the docket call date was continued twice, and, in the
i nstant case, the docket call date was continued once. |ndeed, the
only docket call continuance occurred because of a discovery
dispute that wultimately was resolved in Appellants’ favor.
Therefore, because Appellee’s conduct in responding to discovery
requests resulted in continuing the first docket call, that delay

is attributable to Appellee. Further, Appellant filed only one

12



nmotion for an extension of tine, and, in Rogers, the plaintiff had
filed several such notions. Although Appellants’ counsel should
have filed the notion to continue in a nore tinely manner, counsel
had notified the court of his intention to so nove approxi mately
two weeks prior to the docket call. 1In short, the record in Rogers
evi dences nore delay than the case at bar. Accordingly, in light
of our holding that the facts of Rogers did not denonstrate a
record of clear delay, we are conpelled to conclude that this
record falls short of clear delay.

No Consi deration of Lesser Sanctions

Additionally, there is no indication that the court had
consi dered whether |esser sanctions mght be appropriate. Thi s
Court has explained that “[a] ssessnents of fines, costs, or damages
against the plaintiff or his counsel, attorney disciplinary
measures, conditional dism ssal, dismssal wthout prejudice, and
explicit warnings are prelimnary neans or |ess severe sanctions
that may be used to safeguard a court’s undoubted right to control
its docket.” Rogers, 669 F.2d at 321.

Nonet hel ess, rel ying on Sturgeon v. Airborne Freight, Appellee
argues that dismssing with prejudice was a | esser sanction in that
Appel l ants were not exposed to possible liability for costs. 778
F.2d 1154, 1159-60 (5th Cr. 1985). W find Sturgeon inapposite.
In Sturgeon, the case had been called to trial, and a jury had been

selected prior to the plaintiff noving for a continuance. “A party
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cannot ordinarily be allowed to force an unnerited continuance by
sinply refusing to go forward with a trial in which the jury has
al ready been selected.” 1d. at 1160 (citation omtted). Her e,
al though there was a trial docket call, the case had not been
called to trial.” W do not find Sturgeon controlling. Assum ng
arguendo that the |esser-sanctions factor is satisfied, because
there was not a clear record of delay or contumaci ous conduct by
Appel l ants, the dism ssal for failure to prosecute is still error.?®

Aggravating Factors

Further, there is no indication that any of the three
aggravating factors listed above are present in this case. First,
there is no indication that the delay was caused by Appellants (as
opposed to their counsel). Second, in his brief, Appell ee does not

even attenpt to argue that he has or woul d suffer actual prejudice

" Moreover, we found the plaintiff’s actions in Sturgeon
constituted intentional conduct. 1d. at 1160-61. Here, Appellants
notified both the court and Appellee that they were going to file
a notion for continuance approximtely two weeks prior to the
docket call. Although counsel’s belated filing of the notion for
continuance is not to be comended, we are not prepared to
characterize it as intentional conduct.

8 This Court very recently questioned (but did not decide)
whet her there is sone tension in our caselaw with respect to the
standard used to determ ne whether the | esser-sanctions factor is
satisfied. Seal ed Appellant v. Seal ed Appellee, 452 F. 3d 415, 417
n.3, 420 (5th Cr. 2006). As set forth previously, because the
first factor regarding clear record of delay or contunacious
conduct was not established, even assum ng the |esser-sanctions
factor was shown, it was error to dismss for failure to prosecute.
Thus, we find it wunnecessary to reach the question raised in
Seal ed Appellant regarding the proper standard for determ ning
whet her the | esser-sanctions factor is net.
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due to the delay. Third, the evidence does not indicate that the

conduct was intentional.

In conclusion, although Appellants’ counsel was not “an
exenpl ar of efficiency, [the] conduct sinply did not equal the
del i nquenci es that this court has found anount to a clear record of
delay in affirmng other Rule 41(b) dismssals with prejudice.”
Rogers, 669 F.2d at 321. Accordingly, although we are m ndful of
and respect the right of atrial court to control its busy docket,
our precedent instructs that the bankruptcy court abused its
limted discretion in dismssing for failure to prosecute on this

record.

B. Deni al of Modtion for Continuance

Finally, Appellants argue that the bankruptcy court abused its
discretionin failing to grant their notion for a continuance. For
purposes of conpleteness and to ensure adequate tinme for
Appel lants to prepare their case on remand, we address the error in
denying the notion for continuance. This Court reviews the denial
of a notion to continuance for abuse of discretion and “wll not
substitute our judgnent concerning the necessity of a continuance
for that of the district court unless the conplaining party

denonstrates that it was prejudiced by the denial.” See Streber v.

Hunter, 221 F.3d 701, 736 (5th Gr. 2000) (internal quotation marks
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omtted). This is a closer questioninthat, unlike in the context
of dismssing for failure to prosecute, atrial court’s discretion

to deny a continuance is not |imted.

Nonet hel ess, as noted above, this was Appel lants’ first notion
for a continuance, and the case had been on the bankruptcy court’s
docket for |less than eight nonths. As set forth previously, the
court continued the first docket call apparently because of a
di scovery dispute that ultimtely was resolved in Appellants’
favor. Because Appellee’s conduct in responding to discovery
requests resulted in that continuance, such delay is attributable
to Appellee. Moreover, Appellants have argued that the denial of
a continuance prejudiced them According to Appellants, as a
result of their Novenber 8 subpoena, they | ater received docunents
reveal i ng that the proceeds of the | oan had been transferred to the
Bank of Tul sa. On Novenber 12, 2004, Appellants subpoenaed the
bank, and bank records received indicated that the | oan proceeds
were not used to fund the Urban Wods project as prom sed. Because
Appel l ants assert they now are able to prove that Appell ee used t he
proceeds in violation of their agreenent,® they have alleged
sufficient prejudice as a result of the denial of their first

conti nuance request. Al though we respect the bankruptcy court’s

® Appellee did not respond to these allegations in his brief.
At oral argunent, w thout explication, Appellee’s counsel asserted
t hat Appel |l ee had a defense.
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right to control its busy trial docket, under these particular
ci rcunst ances, we concl ude that the court abused its discretion in

denyi ng Appellants’ notion for a continuance.

V. CONCLUSI ON
For the foregoi ng reasons, we REVERSE t he di sm ssal order and

REMAND f or proceedi ngs consistent with this opinion
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