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GUADALUPE NATI VI DAD,
Peti ti oner- Appel | ant,
vVer sus
FNU HARO, Warden; OFFI CER FNU BLACK, |S Manager,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:04-Cv-27

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Guadal upe Nativi dad, federal prisoner # 28395-013, appeal s the
district court’s denial of his 28 U S . C 8§ 2241 petition, which
chal l enged the calculation of his sentence by officials of the
Bureau of Prisons.

We asked the parties to address the tineliness of Natividad s
notice of appeal. Natividad argues that he did not receive tinely
notice of the district court’s judgnent denying his petition and

that the district court extended or reopened the tine for filing a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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noti ce of appeal pursuant to FED. R App. P. 4(a)(5) and (6). The
Gover nnment concedes that Natividad s notice of appeal appears to be
tinmely pursuant to FED. R App. P. 4(a)(6). W need not determ ne
whet her Natividad' s notice of appeal was tinely because his appeal

is frivolous. See United States v. Alvarez, 210 F. 3d 309, 310 (5th

Cr. 2000) (because appeal was frivolous, it was unnecessary to
remand the action for a determ nati on of excusabl e negl ect or good
cause for the failure to file a tinely notice of appeal).

When |iberally construed, Natividad argues on appeal that a
|ater inposed federal sentence, which was ordered to run
concurrently with an earlier federal sentence, began to run when he
was received in custody on the earlier sentence. However, a
federal sentence does not run absolutely concurrently with a prior

sentence. See United States v. Flores, 616 F.2d 840, 841 (5th Cr

1980) . Because the appeal is without any arguable nerit, it is

DI SM SSED AS FRIVOLOUS. 5THC R R 42. 2.



