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This is an appeal froma sunmary judgnent granted in favor of
JB Hunt Transport, Inc., and agai nst Vivian MKi nney, who brought
clains of gender and race discrimnation under Texas Conm ssion on
Human Ri ghts Act. Tex. Lab. Code Ann. § 21.051 (Vernon 1996).
McKi nney chal | enges the summary judgnent, arguing that she raised

a material fact issue with respect to her clains. W disagree.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



McKi nney’ s principal argunent is that she received disparate
treatnent conpared to that received by another supervisor, Janes
Wel ch, who was suspended for three days and not termnated for his
viol ation of conpany policy. Her argunent that she is simlarly
situated to her co-worker fails because the record reveal s that
Wel ch and McKinney were not simlarly situated and certainly not
“nearly identical” as required by our precedent. Perez v. Tex.
Dep’t of Crim Justice, 395 F.2d 206, 213 (5th Cr. 2004) (citing
Little v. Republic Ref. Co., 924 F.2d 93, 97 (5th Cr. 1991).
| ndeed, McKi nney had nunerous conplaints | odged agai nst her and a
nunber of instances of unprofessional conduct that were not conmobn
to her co-worker, who she contends was simlarly situated.

Mor eover, McKinney falls woefully short of providing evidence
to show that the various legitimte reasons advanced for her
termnation were pretext for discrimnation. Additionally, we note
t hat McKi nney di d not advance a m xed-notive theory in the district
court and none can be advanced for the first tine here on appeal.
In any event, she fails to raise a fact issue that discrimnation
for either race or gender was the cause or notivating factor for
her term nation. The judgnment is affirmed essentially for the
reasons given by the district court inits order signed August 10,
2005.

I n concl usi on, we have read the briefs and revi ewed the record

and find that her argunents have no nerit. AFFI RVED.



