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PER CURI AM *

M chael K. Lands appeals his sentence following his guilty
pl ea conviction for one charge of being a convicted felon in
possession of a firearm Lands argues that the district court
erred by assessing an adjustnent to his base offense |level in
accordance wwth U S.S.G § 2K2.1(b)(5). Lands contends that the
8§ 2K2.1(b)(5) adjustnent was inappropriate because the di scharge
of fense i s subsuned within his conviction for being a felon in
possession of a firearm Because this precise argunent was not

raised in the district court, it is reviewed for plain error

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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only. See United States v. Villegas, 404 F.3d 355, 362-63 (5th

Cir. 2005). Lands’s argunent concerning the disputed adjustnent
is unavailing. The adjustnment was based on Lands’s act of

di scharging a firearm This act is distinct fromhis underlying
of fense of possessing a firearm and provides a proper basis for

the adjustnent. See United States v. Qutley, 348 F.3d 476,

477-78 (5th Gir. 2003).

Lands argues that the district court erred by departing
upwardly at sentencing and inposing the statutory maxi numterm of
i nprisonnment. Qur review of the record shows that the district
court’s choice to depart was properly based on Lands’s
substantial crimnal history as well as his propensity towards
vi ol ence, his obstruction of justice, and his risk of recidivism

See U S.S.G 8 4A1.3; see also United States v. Sinkanin, 420

F.3d 397, 418 (5th Cr. 2005), cert. denied, 126 S. C. 1911

(2006); United States v. Isnpila, 100 F.3d 380, 397-98 (5th Cr.

1996); United States v. Daughenbaugh, 49 F.3d 171, 175 (5th G

1995). There is likewise no error in connection with the extent

of the departure. See Sinkanin, 420 F.3d at 419; see also United

States v. Smth, 417 F.3d 483, 491 (5th Cr.), cert. denied, 126

S. Ct. 713 (2005).

The judgnent of the district court is AFFI RVED



