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PER CURI AM *
This court affirnmed the sentence of Val entine Her nandez-

Her nandez (Hernandez). See United States v. Hernandez-Her nandez,

87 Fed. Appx. 425 (5th GCr. 2004) (per curiam. The Suprene
Court vacated and remanded for further consideration in |ight of

United States v. Booker, 125 S. . 738 (2005). See Newsone v.

United States, 125 S. C. 1112 (2005). This court requested and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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recei ved supplenental letter briefs addressing the inpact of
Booker .

Qur original opinion, in which we rejected Hernandez’s
chall enge to a condition of supervised rel ease that appeared in
the witten judgnent but was not orally pronounced by the

district court at sentencing, is reinstated. See United States

V. Hernandez- Hernandez, 87 Fed. Appx. 425 (5th Cr. 2004) (per

curiam)y. Qur original opinion is supplenented with the
fol | ow ng.

Her nandez argues that the district court erred in sentencing
hi m pursuant to a mandatory application of the sentencing
gui delines. He concedes that he did not object to his sentence

in the district court under Blakely v. Washi ngton, 124 S. C

2531 (2004), or under Booker, and that his failure to make an
objection of that type results in review for plain error.

Under the plain-error standard, the defendant bears the
burden of showing that (1) there is an error, (2) the error is

plain, and (3) the error affects substantial rights. See United

States v. A ano, 507 U.S. 725, 732 (1993). |If these conditions

are satisfied, this court may exercise its discretion to correct
the error only if it “seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings.” 1d. at 736-37
(internal quotation marks and citation omtted).

To satisfy the third prong of the plain error test in |ight

of Booker, a defendant nust denonstrate “with a probability
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sufficient to underm ne confidence in the outcone, that if the
j udge had sentenced hi munder an advi sory sentencing regine
rather than a mandatory one, he would have received a | esser

sentence.” United States v. Infante, 404 F.3d 376, 395 (5th Cr

2005). Absent any indication in the record that the district
court woul d have inposed a | ower sentence, a defendant does not

meet this burden. See United States v. Mares, 402 F.3d 511, 522

(5th Gr. 2005), petition for cert. filed (Mar. 31, 2005)

(No. 04-9517).
Her nandez contends that the error conmtted by the district
court is structural or presunptively prejudicial. This argunent

is forecl osed. See United States v. Martinez-Lugo, 411 F.3d 597,

601 (5th Cr. 2005). Hernandez seeks to preserve this issue for
further review.

Her nandez al so argues that his substantial rights were
affected. Hernandez notes that he was sentenced at the | ow end
of the guideline range, and he renews the argunent from his
nmotion for downward departure regarding the neglect of his
children, contending that the district court alluded to the
veracity of his clains by encouraging him®“to report the
situation to Child Protective Services.” Based on these factors,
Her nandez asserts that it is reasonably probable that the
district court would have inposed a | ower sentence under a post-

Booker advi sory regine.
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Here, “there is no indication in the record fromthe
sentencing judge's remarks or otherw se that gives us any clue as
to whet her she woul d have reached a different conclusion” as to
Her nandez’ s sentence had she been sentenci ng under an advi sory
regine. See Mares, 402 F.3d at 522. Mbreover, a sentence at the
bottom of the guideline range is insufficient to denonstrate that
the district court would have inposed a different sentence under

an advisory schene. See United States v. Bringier, 405 F.3d 310,

317-18 n.4 (5th Cr. 2005), petition for cert. filed (July 26,

2005) (05-5535). Hernandez has therefore failed to neet his
burden of establishing that his substantial rights were affected
under the third prong of the plain error test. See Mres,

402 F. 3d at 522.

AFFI RVED.



