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Bef ore Hl GG NBOTHAM and DEMOSS, Circuit Judges.”
PER CURI AM **
ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
Jesus Munoz- Her nandez contends that his Sixth Arendnent right
to ajury trial was violated when he was sentenced based on facts
not found by a jury, citing United States v. Booker.! W concl ude

that his sentence nust be affirned.

" This appeal is being decided by a quorum due to the passing of Judge
Reynal do Garza. 28 U.S.C. § 46(d).

" Pursuant to 5THAQR R 47.5, the court has determi ned that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5th Gr. R 47.5.4.

1125 S, Q. 738 (2005).



Munoz- Her nandez was convicted by a jury for possessing wth
intent to distribute nore than five Kkilogranms of cocaine in
violation of 21 US C 8§ 841(a)(1) and (b)(1)(A. The PSR
i ndi cat ed t hat Munoz- Her nandez was responsi bl e for 33.25 kil ograns
of cocaine, fixing his base offense level at thirty-four and
producing a Quidelines inprisonnent range of 151-188 nonths.
Consistent with the probation officer’s recomendati on that Minoz-
Her nandez be sentenced at the “low end” of the range, the district
court inposed a sentence of 151 nonths’ inprisonnent. W affirnmed
i n an unpublished opinion.? Following its decision in Booker, the
Court vacated our judgnent and remanded for further consideration
in light of Booker.?3

Munoz- Her nandez concedes that he failed to preserve error with
respect to his Booker issue. Thus, our reviewis for plain error
only.* “We find plain error when: (1) there was an error; (2) the
error was clear and obvious; and (3) the error affected the
defendant’s substantial rights.”> If all three of these conditions

are net, we nay exercise our discretionto notice the error if “the

2 United States v. Minoz-Hernandez, 94 Fed. Appx. 243 (5th Cr. Apr. 19,
2004) (unpubli shed).

8 Munoz-Hernandez v. United States, 125 S. C. 999 (Mar. 1, 2005).

4 See United States v. Mares, 402 F.3d 511, 520 (5th Gr. 2005). As part
of this conclusion, we observe that Minoz-Hernandez did not “repeatedly object”
to the district court’s determ nation of drug quantity on the ground that the
figure had not be proven at trial, nor did he “consistently urge” that the
district court confineits determinationto the anount alleged in the indictnent.
See United States v. Akpan, 407 F.3d 360, 376 (5th G r. 2005).

5 United States v. Infante, 404 F.3d 376, 394 (5th Cr. 2005) (citing
United States v. O ano, 507 U S. 725, 732-37 (1993)).



error seriously affects the fairness, integrity, or public
reputation of judicial proceedings.”®

Munoz- Her nandez satisfies the first two prongs of the plain
error test because the district court commtted Sixth Amendnent
Booker error and because that error is now plain after Booker.’
Wth respect to prejudi ce, Munoz- Hernandez argues that three facts
indicate that the district court would |ikely have assessed a
different sentence under an advisory regine: (1) his sentence was
pl aced at the very bottom of the Quidelines range; (2) he was a
first-tinme offender; and (3) his conviction resulted in deportation
proceedings being initiated against him These facts are
insufficient to establish, “with a probability sufficient to
underm ne confidence in the outcone, that if the judge had
sentenced him under an advisory sentencing regine rather than a
mandatory one,” Miunoz-Hernandez would have received a |esser
sent ence. 8

Having reconsidered in light of Booker, we REINSTATE our
decision affirmng Mnoz-Hernandez’ s conviction, and AFFIRM his

sent ence.

6 United States v. Cotton, 535 U S. 625, 631 (2002).
7 See Infante, 404 F.3d at 394; Mares, 402 F.3d at 520.

8 Infante, 404 F.3d at 395; conpare United States v. Bringier, 405 F.3d
310, 317 n.4 (5th Clr. 2005) (“[T]he fact that the sentencing judge inposed the
m ni nrum sent ence under the Quideline range . . . alone is no indication that the
j udge woul d have reached a di fferent concl usi on under an advi sory schene.”), with
United States v. Pennell, 409 F.3d 240, 245-46 (5th Cr. 2005) (sentence placed
at the bottom of the CGuidelines range plus a statement by the district court
that, “from many standpoints of fairness and justice,” it would be better to
sentence outside the Cuidelines range sufficient to establish prejudice).






