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ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Keith Hunter challenges his sentence on grounds that it was
inposed in violation of his Sixth Amendnent right to jury trial.
We affirm

Hunter pleaded guilty to three counts of trafficking in
cocai ne, heroin and nmarijuana. He was assessed a base offense
| evel of thirteen and a crimnal history category of |1V, resulting

in a Quideline range of 33 to 41 nonths. At sentencing, the

* Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5th Gr. R 47.5.4.



district court found that Hunter’s “crimnal history category does
not adequately reflect the seriousness of his past crimnal conduct
of the likelihood that he will conmt other crimes.” The court
then reviewed Hunter’s nunerous past drug-rel ated convictions and
prior arrest and concluded that a sentence of 87 nonths’
I npri sonment was appropri ate.

Hunter appealed his sentence on grounds that there was no
valid basis for the district court’s upward departure, and that the
degree of the departure was excessive. W held that the district
court erred in relying on Hunter’s prior arrest record, but found
this error to be harmess in light of the court’s further reliance
on the simlarity of Hunter’s prior convictions to the present
offense, his failure to satisfy parole requirenents, and the | ack
of a deterrent effect of prior |lesser punishnents.! The Suprene
Court vacated and remanded? for further consideration in |ight of
United States v. Booker.® W requested supplenental letter briefs.

On remand, Hunter argues that his sentence is illegal under
Booker in three ways. First, he clains that the district court
cal cul ated his base offense | evel using marijuana quantities that
were neither charged in the indictnent nor admtted as part of his

guilty plea. Second, he contends that the district court erred by

Y'United States v. Hunter, No. 03-30676, 2004 W. 1598773 (5th Gr. July 19,
2004) (unpublished).

2 Hunter v. United States, 125 S. C. 1056 (2005).

3125 S. Ot. 738 (2005).



departing upward on the basis of judicial fact-findings regarding
the nature of his prior convictions. Third, he urges that the
district court erred by treating the Sentencing Cuidelines as
mandat ory.

Booker provides that when a judge increases a defendant’s
sent enci ng range under a mandatory Cui del i nes regi ne based on facts
not found by a jury or admtted by the defendant, the resulting
sentence violates the defendant’s Sixth Amendnent right to a jury
trial.* Because Hunter did not object to his sentence on Sixth
Amendnent grounds before the district court, our review is for
plain error only.> “W find plain error when: (1) there was an
error; (2) the error was clear and obvious; and (3) the error
affected the defendant’s substantial rights.”® “‘If all three
conditions are net an appellate court may then exercise its
discretion to notice a forfeited error but only if (4) the error
seriously affects the fairness, integrity, or public reputation of
judicial proceedings.’”’

Wth respect to Hunter’s first argunent, we find that the

district court commtted plain error when it enhanced his

4 See United States v. Bringier, 405 F.3d 310, 316 (5th G r. 2005).
5> See United States v. Mares, 402 F.3d 511, 520 (5th Cr. 2005).

6 United States v. Infante, 404 F.3d 376, 394-95 (5th G r. 2005) (citing
United States v. O ano, 507 U S. 725, 732-37 (1993)).

” Mares, 402 F.3d at 520 (quoting United States v. Cotton, 535 U S. 625,
631 (2002)).



Cui del i nes range based on facts not admtted by himor found by a
jury.® However, Hunter has failed to show “with a probability
sufficient to underm ne confidence in the outconme, that if the
j udge had sentenced hi munder an advi sory sentencing regi ne rat her
than a mandatory one, he would have received a | esser sentence.”?®
Here, the judge found that even with the enhancenent, Hunter’s
CQuidelines range failed to reflect the seriousness of his prior
crimnal record and the likelihood that he would recidivate
Further, the court explicitly found that a sentence of 87 nonths’
i nprisonment was “appropriate.” There is nothing in the record to
i ndicate that the court would have arrived at a | esser sentence had
it started froma | ower “point of departure.”

Hunter’s second point of error is |ikew se unavailing.
Al t hough the court sentenced Hunter under a mandatory Quideli nes
regine, it exercised its discretion in crafting a sentence that it
beli eved woul d be appropriate in light of the specific nature of
Hunter’s past record. There is nothing in the record to suggest
that the court woul d have given a | esser sentence under an advi sory
Quidelines reginme.® Lastly, to the extent that Hunter’s third

poi nt of error inplies that sentenci ng under a nmandat ory Qui del i nes

8 See Infante, 404 F.3d at 394; Mares, 402 F.3d at 520.
 Infante, 404 F.3d at 395.

10 Moreover, to the extent that Hunter seeks to revive his challenge to the
district court’s application of the Guidelines inassessingthe upward departure,
we find the sentence to be reasonable for the reasons given by the district
court. See United States v. Snmith, No. 03-10171, 2005 W. 1663784 (5th Cr. July
18, 2005) (review ng departure decisions post-Booker for reasonabl eness).
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regi ne constitutes structural error, or that Booker error shoul d be
presunmed prejudicial, these argunents have been forecl osed by our
precedent . !

Based on the foregoing, we REINSTATE our prior opinion

affirmng the judgnent of the district court.

11 See United States v. Ml veaux, 411 F.3d 558, 560 n.9 (5th Cr. 2005).
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