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Kansas City Sout hern Railway (KCS) appeals the dism ssal, for
| ack of subject matter jurisdiction, of its clains for indemity
agai nst Canadi an National/lllinois Central Railroad (CNI1C). In an
earlier action by two KCS enployees against KCS and CNIC, and
followng arbitration involving KCS and CNIC and concerning the
tort clains brought by those enpl oyees, the district court held it
| acked subject matter jurisdiction over KCS clains against CN I C.
These clains are presented again in this action. KCS contends they

are not subject to the prior arbitration. CNIC counters that the

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



district court’s holding in the earlier action — not appeal ed by
KCS — is controlling. The district court held correctly that, in
accordance with its prior holding, it nust continue to hold
jurisdiction is |acking. AFFIRVED

| .

This dispute arises out of a collision at the “Oleans
Junction” in Kenner, Louisiana, between a KCS |oconotive and a
Burlington Northern Santa Fe (BNSF) detour train, operated by CNIC
enpl oyees, on tracks owned by CNIC. Two KCS enpl oyees, Crunp and
Lentz, were seriously injured. They sued KCS under the Federa
Enpl oyee Liability Act, 45 U S.C. 8§ 51 et seq. (2000), and brought
negl i gence and other tort clainms against CNIC and BNSF (the Crunp
and Lentz action). As denmanded by CNIC, BNSF agreed to i ndemify
CNICin that action, according to a “Detour Agreenent” between the
two railroads. (The district court later dismssed BNSF wth
prejudice from the Crunp and Lentz action.) CN'IC accepted
indemity fromBNSF; it is not involved in the instant action.

CN'I C al so demanded i ndemity fromKCS in the Crunp and Lentz
action, pursuant to the Joint Facilities Agreenent (JFA
controlling the CNIC and KCS rel ationshi p. When KCS refused
CNIC invoked Section 17 of the JFA,  which required binding
arbitration in case of di sagr eenent over the parties’

responsibilities.



Pending arbitration, KCS and CN I C agreed to nedi ate the Crunp
and Lentz clains; by oral agreenent, each consented to fund one
hal f of any settlenment reached, reserving rights under the JFA in
arbitration. On 3 July 2002, based on a nedi ated settlenent, the
district court dism ssed without prejudice all clainms in the Crunp
and Lentz action, retaining jurisdiction and allow ng either party
to reopen the action to enforce the settlenent. Pursuant to their
agreenent, CNIC and KCS contributed equally to the settlenent.

Arbitration was held on 19 July 2002, approxi mately two weeks
after the clains in the Crunp and Lentz action were dism ssed
(pursuant to the settlenent). The sole issue presented at
arbitration by CN I C was whet her the JFA required KCS to i ndemify
CNIC in that action. KCS did not present any clains at
arbitration. The arbitration panel held CNIC could not claim
indemmity from KCS under the JFA because BNSF had agreed to
indemmify CNIC under a separate agreenent. The panel concl uded:

[ T he |anguage used by the parties in the
[ JFA] expresses an intent that neither party
shall be liable to indemify the other party
for any loss or danmage that a third party
railroad that is allowed to enter or permtted
to use a portion of the joint facilities is
obligated to assune pursuant to an agreenent
wth its host, regardless of whether the
third-party railroad is using the facilities
under another Joint Facilities Agreenent,
under a detour agreement or on sone other
basis. For that reason, KCSis not responsible

toindemify CNIC for an obligation that BNSF
has assuned pursuant to the Detour Agreenents.



The panel neither nade a liability determ nation for the underlying
acci dent nor discussed CNNIC s responsibility to KCS.

Follow ng the arbitration ruling against CNIC, KCS denmanded
CNIC reinburse it for KCS contribution to the Crunp and Lentz
settl enent. When negoti ations between the parties failed, KCS
moved the district court to reopen the Crunp and Lentz action to
“resol ve the i ssue of any negligence on the part of KCS which would
entitle CNNIC to contribution”. I n August 2003, the notion was
deni ed. The court held it did not have jurisdiction over KCS
cl ai ns because the JFA arbitration clause required all issues to be
arbitrated; and KCS had not noved to anmend the order of dismssa
evidencing the parties’ agreenent to settle all clainms wthout
reservation. Crunp v. Can. Nat’'l/I1l1l. Cent. R R Co., No. 01-0296,
2003 W. 21999334 (E.D. La. 19 Aug. 2003) (unpublished). KCS did
not appeal this decision. (Neither party disputes this was a final
appeal abl e order.)

In October 2003, less than three nonths after the district
court refused to reopen the Crunp and Lentz acti on, KCS brought the
instant action against CNIC, again seeking reinbursenent for its
settlenent contribution, as well as attorney’s fees. (Qther than
stating a damages anount, the conplaint is essentially identical to
the earlier, denied notion to reopen.) KCS' conpl ai nt cl ai ned:
“the | osses and damages i ncurred by Crunp and Lentz were due solely

and exclusively tothe fault of CNIC'; the arbitration panel found



“CNIC was not entitled to a defense and indemification from KCS
under the [JFA] for the clains asserted against it”; and,
therefore, CNIC was obliged to reinburse KCS for its settlenent
contri bution.

CN'ICnoved to dismss for | ack of subject matter jurisdiction
and i nproper venue under Federal Rules of Cvil Procedure 12(b)(1)
and (b)(3), maintaining: the indemification dispute was subject
to arbitration wunder the JFA, the prior indemity ruling
constituted res judicata, based on the binding arbitration
agreenent; and res judicata al so barred the conpl aint because, in
denying KCS notion to reopen in the earlier Crunp and Lentz
action, the district court held it |lacked jurisdiction over these
I ssues.

On granting the notion to dismss, the district court ruled:
inthe earlier arbitration, KCS should have presented a claimthat
CNIC owed It i ndemi ficati on; and KCS forfeited any
indemmification claimafter the dismssal of the Crunp and Lentz
action and the close of the arbitration hearing. In its analysis,
the district court quoted its 13 August 2003 denial of the notion
to reopen the Crunp and Lentz action and held: “The sane anal ysis
holds true in the current dispute and, thus, this Court finds it is
Wi thout jurisdiction to hear these previously decided issues”
Kansas City S. Ry. Co. v. Can. Nat’I/Ill. Cent. R R Co., No. 03-

3064, 2004 W. 1638115, at *5 (E.D. La. 20 July 2004) (unpublished).



(The district court did not reach the i ssue of indemity or any res
judicata effect of the arbitration agreenent on KCS cl ains, other
than, as stated, to note KCS “could have and shoul d have” raised
these clainms in the arbitration. 1d.) The district court did not
reach CN1C s inproper-venue claim

1.

Because the dismssal for lack of jurisdiction is the only
i ssue presented, we do not consider the inproper-venue notion. A
| ack- of -subject-matter-jurisdiction dismssal is reviewed de novo,
e.g., Krimv. pcOrder.com Inc., 402 F.3d 489, 493 (5th Gr. 2005),
as istheres judicata effect of a prior judgnent, Davis v. Dallas
Area Rapid Transit, 383 F.3d 309, 313 (5th Gr. 2004).

KCS cont ends: the district court erred in concluding the
question of CNNIC s duty to indemify KCS was within the scope of
the arbitration; KCS indemity rights were not ripe for
arbitration; and those rights were not the proper subject of
arbitration because those proceedings were not nmeant to assign
liability for the accident. KCS requests either reversal of the
district court’s order or a return to arbitration to address KCS
i ndemmity rights.

CN'ICresponds: the district court’s denial of the notion to
reopen the Crunp and Lentz action was a final, controlling ruling
on the subject-matter-jurisdictionissue and stands as res judicata

to the instant action; KCS assertion of subject nmatter



jurisdiction is barred by collateral estoppel; res judicata al so
bars KCS indemity claimbecause it shoul d have been addressed at
arbitration; and the appropriate renedy was for KCS to appeal the
deni al of the notion to reopen the Crunp and Lentz action, not file
the instant action.

KCS replies that CN I C cannot assert the affirmati ve def enses
of res judicata or collateral estoppel because it did not do so in
its notion to dismss; and that collateral estoppel and res
judicata do not apply because the issue of KCS indemity was not
raised or litigated in the prior arbitration or district court
pr oceedi ngs.

The district court ruled correctly. In so holding, we do not
decide, inter alia, whether the parties may return to arbitration
A
1

Cenerally, res judicata is an affirmative defense which nust
be raised in a party’'s first responsive pleading. Feb. R Qv. P
8(c); e.qg., Nagle v. Lee, 807 F.2d 435, 438 (5th Cr. 1987). CNIC
did not answer KCS conplaint; instead, pursuant to Rule 12(Db)
(party may raise |ack-of-subject-matter-jurisdiction defense by
nmotion), its first responsive pleading was its notion to dism ss,
in which it properly asserted res judicata concerning subject
matter jurisdiction and indemity. See Nagle, 807 F.2d at 439

Apparently, the district court adopted CNICs res judicata



contention when it held “it [was] without jurisdiction to hear
t hese previously decided i ssues”. Kansas Cty, 2004 W. 1638115, at
*5.

In any event, this matter fits both exceptions for addressing
res judicata sua sponte. A court may do so “in the interest of
judi cial econony when [,as here,] both actions were brought before
the sane court”. Mwbray v. Caneron County, Tex., 274 F.3d 269,
281 (5th Cr. 2001), cert. denied, 535 U S. 1055 (2002) (citing
Boone v. Kurtz, 617 F.2d 435, 436 (5th Cr. 1980)). Al so, “where
all of the relevant facts are contained in the record ... and al
are uncontroverted”, a court “may not ignore their |legal effect,
nor may [it] decline to consider the application of controlling
rules of lawto dispositive facts, sinply because neither party has
seen fit toinvite [the court’s] attention by technically correct
and exact pleadings”. ld. at 281 (citing Am Furniture Co. V.
Int’ | Accommodations Supply, 721 F.2d 478, 482 (5th Cr. Unit A
Mar. 1981)). KCS notion to reopen the Crunp and Lentz action and
KCS instant action concern CNIC s responsibility vel non to
i ndemmi fy KCS, and they were brought before the sanme court. The
underlying facts are wuncontroverted; and the district court
previously, conclusively held it lacks jurisdiction over KCS

i ndemmi ty cl ai ns.



2.

A prior judgnent acts as res judicata to preclude further
consi deration when: “(1) ... the prior judgnent [was] rendered by
a court of conpetent jurisdiction; (2)... there [was] a final
judgnent on the nerits; (3) ... the parties, or those in privity
wth them [were] identical in both suits; and (4) ... the sane
cause of action [was] involved in both suits”. Mwbray, 274 F.3d
at 282 (internal quotation omtted). “It has long been the rule
that principles of res judicata apply to jurisdictiona

determ nations — both subject matter and personal.” 1Ins. Corp. of

lr., Ltd. v. Conpagnie des Bauxites de QGuinee, 456 U S. 694, 702
n.9 (1982).

In denying KCS' notion to reopen the Crunp and Lentz action,
the district court ruled it |acked subject matter jurisdiction over
KCS indemity claimbecause that clai mwas covered by the binding
arbitration agreenent in the JFA. Crunp, 2003 W. 21999334, at *2
(“The arbitration clause requires all clains to be arbitrated.”).
This was a final determnation of the court’s subject matter
jurisdiction for this claim rendered by a court of conpetent
jurisdiction; involving the sane parties and the sane claimas the
current action.

“I'f the parties against whom judgnent was rendered did not
appeal , the judgnent becones final and the court’s subject matter

jurisdictionis insulated fromcollateral attack.” Royal Ins. Co.



of Am v. Qinn-L Capital Corp., 960 F.2d 1286, 1293 (5th Cr.
1992), cert. denied, 511 U S. 1032 (1994). As discussed, KCS did
not appeal the denial of its notion to reopen the Crunp and Lentz
action; it may not nowre-litigate subject matter jurisdiction.
B
In general, “the dism ssal of a conplaint for |ack of [subject
matter] jurisdiction does not adjudicate the nerit[s] so as to nake
the case res judicata on the substance of the asserted claini.
Boone, 617 F.2d at 436 (enphasis added); see also Honme Buil ders
Ass'n of Mss., Inc. v. Gty of Madison, Mss., 143 F. 3d 1006, 1013
(5th Gr. 1998). As discussed, because the district court held in
a previous, final decision that it |acked subject nmatter
jurisdiction over KCS indemity claimagainst CNIC for damages
arising fromthe Crunp and Lentz action, it held it was w thout
jurisdiction over the instant conplaint. In upholding the
di sm ssal, we decide neither the nerits of the indemity issue nor
whet her the parties may return to arbitration to resolve them
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

10



