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IVAN L.R. LEMELLE, District Judge:
PER CURIAM:™
Elisa Gutierrez appedls the district court’s grant of summary judgment in favor of the

Secretary of Health and Human Services, affirming the denia of her application for benefits under

" District Judge of the Eastern District of Louisiana, sitting by designation.

“Pursuant to 5" Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5™ Cir. R.
47.5.4.



Titlell of the Social Security Act (“Act”), 42 U.S.C. §405(g) (2005). Appellant seeksreview of the
denia of benefits based on two issues. (1) whether the administrative law judge (“ALJ’) possessed
“substantial evidence” to determine Gutierrez's residual functioning capacity; and (2) whether the
ALJ constructively reopened appellant’s prior application for benefits when he admitted medical
recordsfromGutierrez’ sprior application asbackground information. For thefollowing reasons, we
AFFIRM the decision of the ALJ and the district court.

|. BACKGROUND

Appdlant Gutierrez filed an application for disability benefits under Title XV of the Act on
April 4, 2000, aleging an inability to work since September 1996 because of a “failed back.” On
February 7, 2001, Gutierrez filed an application for a Period of Disability and Disability Insurance
Benefits under Title I of the Act. The Administrative Law Judge (“*ALJ’) held a hearing on both
clamsonMarch 18, 2003, and thereafter denied Gutierrez any benefits. The Appeal s Council sought
judicia review of the ALJ sdecision. The Magistrate Judge ruled that the Commissioner’ sdecision
issupported by substantial evidence and the district court adopted the M agistrate Judge' sReport and
Recommendation and entered a final judgment, which Gutierrez now appeals.

A. Job History

Gutierrez has a history of unskilled work. She last worked in 1999 as part-time cashier for
aretall store. She worked there part-time from 1998 to 1999. In 1997 and earlier, she had work
experience with alaundry service where she stapled claim ticketsto clothing. Thisjob permitted her
to sit down most of thetime, and it required no lifting. Gutierrez has also worked on the assembly
line for afood services company that made baked goods; she has aso worked as akeno runner ina

casino and as afood packer in a warehouse.



B. Medica Testimony/Evidence

Gutierrez sustained awork-related shoulder injury inthe mid-1990s. X-raystakenin March
1996, however, showed no sgnificant bony or joint abnormalities in her right shoulder and no
evidence of fractures or dislocations.

In addition to her shoulder problems, Gutierrez complained of numbness and a tingling
sensation in her hands. She was diagnosed with carpel tunnel syndrome in March, 1996, for which
she underwent carpel tunnel release surgery on her right hand in August, 1996.

In April, 1997, Gutierrez complained of left arm numbness radiating into her shoulder and
chest. InMay, 1997, shefell and injured her right leg. In February, 1998, Gutierrez complained of
dizziness, hot flashes, and shortness of breath with activity.

In April, 1998, Gutierrez underwent a consultative internal medical evaluation because of
complaints related to her carpel tunnel syndrome and pain in her right shoulder and hand. She
complained of frequent headaches and neck pain, and reported wheezing and coughing at night. In
1998, she sought care from a chiropractor for her shoulder, and doctor’s notes from 1998 indicate
that she had a diminished reflex in her left wrist and normal reflex response on the right.

InMarch, 1999, Raymond Finn, Ph.D., examined Gutierrez. At that time, Gutierrez attended
to her own persona hygiene and other needs, such as bathing, cooking, shopping, and driving. Dr.
Finn diagnosed her with pain disorder, adjustment disorder with anxiety and borderline intellectual
functioning. According to Dr. Finn’ s assessment, Gutierrez had a“poor” ability in virtually al areas

of mental activities related to making occupational adjustments, making performance adjustments,



and making personal-socia adjustments.*

In May of 1999, Gutierrez injured her back and complained of pain radiating into her right
leg. Diagnostic studies showed degenerative disk disease and a herniated nucleus pulposus.
Gutierrez underwent back surgery for a herniated lumbar disk and degenerative disk disease in
October of 1999. During her hospitalization, she was diagnosed with diabetes.

In February, 2000, she was hospitalized for acute asthma. In October, 2000, an examination
by Doctor Swanson confirmed diagnoses of back pain related to her surgery and asthmainduced by
exercise. Notably, however, Doctor Swanson offered no opinion about her ability to perform work-
related activities. Doctor Swanson noted that Gutierrez “ appeared unableto carefor her basic needs
dueto poor mohility,” and reported that she could not sit or stand. She needed assistance getting on
the examining table, and appeared severely disabled and unable to perform even basic movements.
Swanson diagnosed Gutierrez with a history of herniated disk and failed back surgery, marked
gpasms, exercise-induced asthma, diabetes, hypertension, and seep disturbance.

A state agency reviewing physician completed a form in December, 2000, and instructions
indicated that Gutierrez cannot lift more than ten pounds and should be seated for about 6 hoursin
an 8-hour workday. Handwritten comments at the end of the form raise questions asto Gutierrez's

credibility because of the significant difference between her examsin February and October of 2000.

1

Specifically, Dr. Finnlabeled Gutierrez as* poor”—* ability to function inthisareaisamost absent-for
[sic] the following work-related mental limitations: follow work rules, relateto coworkers, deal with
the public, use judgment, deal with work stress, function independently, maintain
attention/concentration, understand smple job instructions, and behave in an emotionally stable
manner. He rated her “fair’—ability to function in thisareais serioudy limited but not precluded-in
[sic] her: [sic] ability to interact with supervisors, ability to maintain personal appearance, and ability
to relate predictably in socia situations.



Gutierrez did not see a doctor for any medical treatment from September, 2000 until June,
2002 because the hospital closed, and she had no oneto see until the later date. Subsequent medical
records from the South Arlington Primary Care Associates for the months of June through
September, 2002 show asthmatic symptoms, lumbar disk herniation, and lumbar radiculopathy. She
complained of low back pain and numbnessthat radiated into her |eft lower extremity and denied any
significant shortness of breath. Straight leg raising was positive for right-sided back pain, but there
were no other neurological deficits. Studies of her lumbar spine revealed mild degenerative changes
at L4-L5, with a central herniation and L5-S1 and a secondary right lateral disk protrusion at that
level affecting the nerve spot.

C. ALJsDetermination

At the beginning of her hearing, Gutierrez amended her alleged onset date to February 7,
2001. Because the amended alleged onset date post-dates her date last insured for Title |1 disability
benefits by seven months (she met the disability insured status requirement from July 1997 to June
2000), the ALJ found that Gutierrez effectively withdrew her application for Title |1 benefits and
therefore dismissed her Title Il application.

Asfor Gutierrez’'s claim for benefits under Title XV1, the ALJ found that Gutierrez has the
following:

“severe” impairments, inthat sheisstatuspost one-level laminectomy and discectomy

withrecurrent herniated nucleus pul posusand status post right (non-dominant) carpal

tunnel release, she is obese, and she has borderline intellectua functioning and

adjustment disorder with anxiety, but she does not have any impairment or

combination of impairmentsthat islisted in, or that equalsin severity and impairment

listed in 20 C.F.R. Part 404, Subpart P, Appendix 1.

The ALJs report finding that Gutierrez was not entitled to disability benefits noted the



following:

Based onthe evidenceinitsentirety, Ms. Gutierrez' salegations concerning her level
of pain, subjective complaints, and functional limitationswere not entirely credible or
reasonably supported by the findings of the objective medical evidence, or inferences
therefrom, to the extent that she has alleged the inability to engage in awork activity
since February 7, 2001. See 20 C.F.R. 8§ 416.429 and Social Security Ruling 96-7P.

The ALJ continued, explaining that last finding by summarizing the following reasoning:

| ... note the gross disparity between the findings on physical examinations. As of
April 1998, Ms. Gutierrez had tenderness and loss of range of motion in her right
shoulder and deficits in her right hand. Prior to back surgery, she had findings
consistent with right radiculopathy, but as of February 2000 she had no neurological
deficits when admitted for an asthma exacerbation.

Although there is no evidence of intervening trauma between February and
October 2000, Ms. Gutierrez complained of sgnificant symptoms and exhibited
significant deficits when Dr. Swanson examined her. Those symptoms and deficits
cannot be explained and appear to be an anomaly in this case. Altough she reported
at that time that she could not walk without crutches, thereisno other medical report
that indicates that the claimant is using crutches, nor did she appear at the hearing
with them. Further, Ms. Gutierrez has no medically determinable impairment that
would account for many of the symptoms, for example global weakness, reported to
Dr. Swanson or for many of the findings on physical examination. She reported
significant weight loss, but thereis evidence only of weight gain. When examined in
June 2002, Ms. Gutierrez had no focal neurological deficits and straight leg raising
was positiveonly for back pain. Shedenied significant shortness of breath at that time
although later reported shortness of breath with and without activity.

Thereisno evidence Ms. Gutierrez saw aphysician fromthe September 2000
until June 2002, and she testified she could not remember if she saw a physician
during that time. In addition, she refused additional surgery. Her failure to see a
physician for such an extended period of time and her refusal for additional surgery
certainly contradict her allegations of disabling pain and disability.

The ALJ arrived at the following conclusion:

...I have given Ms. Gutierrez the benefit of every doubt in finding that she is
somewhat limited in her ability to crouch, lift, carry, sit, stand, and walk due to her
history of back and wrist surgery. Given her intellectual level and give Dr. Finn's
findings regarding her restriction in memory, concentration, persistence, and pace, |
also find that Ms. Gutierrez should performrelatively smplejobs. Thus, some of the
clamants subjective complaints are credible given the objective evidence, but only
to the degree that sheislimited, not disabled.



After finding Gutierrez's allegations not to be entirely credible, and stating that “updated
medi cal evidenceestablishesthat the claimant hasgreater capability than previoudy assessed,” (Trans.
at 20), the ALJfound that Gutierrez was able to perform alimited range of light work activity that
would accommodate her need to avoid more than occasional crouching and her need for jobs with

a reasoning development level of one, two, or three as defined in the Dictionary of Occupational

Titles (“DOT”).? The ALJaso found that she was able to perform her past relevant work asaKeno
runner and/or laundry ticketer.
1. DISCUSSION

A. Standard of Review

This Court reviews a denia of disability benefits to determine whether the Commissioner
applied the correct legal standards and whether the decision is supported by substantial evidencein

the record asawhole. Legget v. Chater, 67 F.3d 558, 564 (5th Cir. 1995). “Substantial evidence”

ismore than a scintilla, but less than a preponderance. Boyd v. Apfel, 239 F.3d 698, 704 (5th Cir.

2001). Wereview an ALJ sapplication of legal standardsde novo. Hollisv. Bowen, 837 F.2d 1378,

1382-83 (5th Cir. 1988).

*The DOT provides the following definitions for reasoning development levels of one, two
or three:
LEVEL 3: Apply commonsense understanding to carry out instructions furnished
in written, ora, or diagrammatic form. Deal with problemsinvolving severa
concrete variables in or from standardized situations.
LEVEL 2: Apply commonsense understanding to carry out detailed but uninvolved
written or oral instructions. Deal with problems involving afew concrete variables
in or from standardized situations.
LEVEL 1. Apply commonsense understanding to carry out ssmple one- or two-
step instructions. Deal with standardized situations with occasiona or no variables
in or from these situations encountered on the job.
DICTIONARY OF OCCUPATIONAL TITLESapp. C (rev. 4th ed. 1991).
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B. The Act's Five Step Test

The Social Security Act definesa*“disability” as amedically determinable physical or mentd
impairment lasting at least twelve continuous months that prevents the claimant from engaging in
substantial gainful activity. 42 U.S.C. § 423(d) (2005); 42 U.S.C. § 1382c(a)(3)(A) (2005);

McQueen v. Apfel, 168 F.3d 152, 154 (5th Cir. 1999).

To determine whether aclaimant isdisabled, and thusentitled to disability benefits, afive-step
anaysis is employed. 20 C.F.R. 88 404.1520, 416.920 (2005). First, the claimant must not be
presently working at any substantial gainful activity. Substantial gainful activity is work activity
involving the use of significant physical or mental abilitiesfor pay or profit. 20 C.F.R. 88 404.1527,
416.972 (2005). Second, the claimant must have an impairment or combination of impairments that
issevere. Animpairment or combination of impairmentsis severeif it has more than minimal effect

ontheclaimant’ sphysical or mental ability to do basic work activities. 1d; Stonev. Heckler, 752 F.2d

1099 (5th Cir. 1985). At the third step, disability will be found if the claimant’s impairment or
combination of impairments meets or equals an impairment listed in the appendix to the regulations.
20 C.F.R. 88 404.1520(d), 416.920(d) (2005). Fourth, if disability cannot be found on the basis of
clamant’s medical status alone, the impairment or impairments must prevent the claimant from
returning to hisor her past relevant work. 1d. at 8§ 404.1520(e), 416.920(e) (2005). Fifth, the
impairment must prevent the clamant from doing any work, considering the claimant’s residual
functioning capacity, age, education, and past work experience. |d. at 88 404.1520(f), 416.920(f)

(2005): Crowley v. Apfel, 197 F.3d 194, 197-98 (5th Cir. 1999).

At steps one through four, the burden of proof rests upon the claimant to show he or sheis

disabled. If theclaimant satisfiesthisresponsibility, the burden shiftsto the Commissioner at stepfive



to show that there is other gainful employment the claimant is capable of performing in spite of his
or her existing impairments. Crowley, 197 F.3d at 198. If the Commissioner meets his burden, the

clamant must then prove that (s)he cannot in fact perform the work suggested. Watersv. Barnhart,

276 F.3d 716, 718 (5th Cir. 2002). Here, the ALJ stopped hisanalysis at step four after finding that
because Gutierrez can return to her past relevant work as a Keno runner and as a laundry ticketer,
sheis not disabled.

C. Gutierrez’s Residual Functioning Capacity

Gutierrez arguesthat the AL J sassessment of her residua functional capacity—anindividua’s
maximum remaining ability to do sustained work activity inan ordinary work setting onaregular and
continuing basis—is not based on substantial evidence. See Social Security Ruling 96-8p; Myersv.
Apfel, 238 F.3d 617, 620 (5th Cir. 2001). Each of her arguments is explained below.

1. Improper Rejection of the Medical Opinions of Gutierrez's Doctors

Gutierrez first arguesthat the AL J sruling was not supported by substantial evidence because
he rgjected the reports and recommendations by Dr. Swanson—that Gutierrez “appeared unable to
care for her basic needs due to poor mobility”-—as an “anomay” and rejected the state agency
reviewing physician opinion that Gutierrez would need to be seated for 6 hours during an 8-hour
workday. Gutierrez aso challengesthe ALJ sfinding that “ updated medical evidence establishesthat
[Gutierrez] has greater capacity than previoudly assessed.” (Trans. at 20).

The administrative review processis conducted in an informal, non-adversarial manner. 20
C.F.R. 8§ 416.1400(b) (2005). At the administrative hearing level, the ALJ is responsible for
investigating the facts and devel oping the arguments both for and against granting benefits. Simsv.

Apfel, 530 U.S. 103, 110-11 (2000) (citing Richardson v. Perales, 402 U.S, 389, 400-01 (1971)).




“‘IO]rdinarily, the opinions, diagnoses, and medical evidence of atreating physician who is familiar
with claimant’s injuries, treatments, and responses should be accorded considerable weight in
determining disability.”” Myersv. Apfel, 238 F.3d 617, 620 (5th Cir. 2001) (quoting Greenspan v.
Shaaa, 38 F.3d 232, 237 (5th Cir. 1994)). However, medical opinions are not conclusive because
itisthe ALJ srole to decide the claimant’s status. Id. “*Accordingly, when good cause is shown,
less weight, little weight, or even no weight may be given to the physician’s testimony. The good
cause exceptions we have recognized include disregarding statements that are brief and conclusory,
not supported by medically acceptable clinical laboratory diagnostic techniques, or otherwise

unsupported by the evidence.’” 1d. (quoting Greenspan, 38 F.3d a 237). When a clamant
complains of pain, she must produce objective medica evidence of a condition that could be

reasonably expected to producetheleve of painand limitationsalleged. Harper v. Sullivan, 887 F.2d

92, 96 (5th Cir. 1989). Overdl, “*conflicts in the evidence are for the Commissioner and not the

courtsto resolve.’” Materson v. Barnhart, 309 F.3d 267, 272 (5th Cir. 2002) (quoting Newton v.

Apfd, 209 F.3d 448, 452 (5 th Cir. 2000).

Here, the ALJ made an adverse credibility determination based on the following facts: (1) the
difference in Gutierrez's symptoms (dramatic decline) between February 2000 and October 2000
despite no intervening trauma (describing Dr. Swanson’s evaluation in October, 2000 as an
“anomaly”); (2) Gutierrez' s use of crutches in October, 2000, but at no other time; (3) Gutierrez's
lack of any medically determinable impairment to explain some of her complaints (for example, her
“global weakness’); (4) Gutierrez' s reported weight loss contradicted by her weight gain over the
yearsreflected in her medical records; (5) Gutierrez’ sfailureto see adoctor between 2000 and 2002,

and (6) Gutierrez' s refusal to undergo surgery to correct some of her impairments (e.g., to correct
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her previoudly failed back surgery); and (7) her own testimony at the hearing that performing the
functionsof her past relevant work as akeno runner and alaundry ticketer were not difficult despite
her limitations.

Additiondly, the ALJ found that “Gutierrez has objectively identifiable, medicaly
determinable impairments that reasonably could be expected to produce some of the pain and other
symptomsthat shedleges.” (R.E. Tab5at 23). However, the ALJfound that Gutierrez’ s condition
was improving (or at least not worsening) based on the following: (1) Gutierrez's claimed history
of ashoulder injury, but her own testimony that sheis able to reach overhead to do her own hair; (2)
adisparity between medical reports describing tenderness and loss of range of motionin Gutierrez' s
right shoulder and deficitsin her right hand in April of 1998, compared to records from February of
2000 that she had no neurologica deficits when she was admitted for an asthma exacerbation.
Additionaly, the ALJ noted the inconsistency between Gutierrez’'s claim to be unable to wak and
move about without the assistance of crutcheswith hisobservation of her when sheattended hearings
without such assistance. Finally, the ALJfound that because Gutierrez’ smedical recordsfrom June,
2002 “revealed mild degenerative changeq],] ... central * herniation’ ...[with] no mention of any nerve
impingement or stenosis...”, they showed that Gutierrez’ sconditionwasnot assevereasDr. Swanson
had assessed it as being. Accordingly, he gave some of Dr. Swanson’s report little weight in the
process of resolving the conflicts in evidence within the record.

The ALJfurther explained that he “evaluated...information and observations provided by her

treating physicians and the consultative physicians...”® However, although the ALJ essentially

3|t is notable that the ALJ did not even refer to the state agency reviewing physician’s
report recommending that Gutierrez be seated for six hours out of an eight-hour workday. 20
C.F.R. § 1527 (d) (2005), however, requires that an ALJ “evaluate every medical opinion [he or
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rejected part of the medical opinion of Dr. Swanson and the state agency reviewing physician asan
“anomaly” without going through the analysis referenced in 20 C.F.R. 8§ 404.1527(d) (2005)
(“Evaluating Opinion Evidence”), hefoundthat Gutierrez“issomewhat limited” inher ability to make
certain movements.

Thus, it doesappear that the ALJ sadversecredibility determination asto Gutierrez' sphysica
condition is supported by substantial evidence considering the specific contradictionsin Gutierrez' s
medical recordsthat the ALJreferences. Furthermore, the ALJ correctly found that Ms. Gutierrez's
medical records from 2002 did not show physical impairments as severe as those recorded by Dr.
Swanson in October of 2000.

The ALJ did not specifically identify, in an exhaustive or exact manner, which impairments
formed the basis for the finding that Gutierrez was somewhat limited, but that she also retained the
residual functioning capacity to perform her past work asaKeno runner and/or laundry ticketer. The
ALJ, however, possessed substantial evidence to form the basis of the determination in the form of
adverse credibility determinations and inconsistencies in Gutierrez’'s medical records.

2. Lack of Physician Statement

she] receive]s].” Instead, after discussing Dr. Swanson’ s report (the “anomaly”), the ALJ states
that “there is no additional medical evidence until June 2002[.]" In fact, the state agency
reviewing physician’s report recommending that Ms. Gutierrez stay seated for 6 hours out of an
8-hour workday was issued in December, 2000. The ALJ s conclusions, however, seem to take
into account some of the findings of this report, at least implicitly. For example, even the state
agency reviewing physician’s notes at the end of the form state that the “2/00 and 10/00 exams
are significantly different bringing into question the claimant’s credibility.” (Trans. 412). Thisis
the same conclusion that the ALJ reached with regard to Gutierrez' s credibility given her differing
accounts of pain and periods of medical inaction. The ALJ s additiona finding that Gutierrez was
able to perform her past relevant work as a both a keno runner and laundry ticketer also seem, at
least implicitly, to take into account the limitation that she must remain seated for six hours out of
an eight-hour workday. Gutierrez stated at the hearing that she remained seated for the mgjority
of time on both jobs. (Trans. a 65).
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Gutierrez next argues that the lack of a physician statement detailing her ability to perform
work-related activities underminesthe ALJ sfinding that she could perform amodified level of light
work. This Court has held that the absence of amedical source statement about a plaintiff’s ability

to work does not, by itself, make the record incomplete. Ripley v. Charter, 67 F.3d 552, 557 (5th

Cir. 1995). Instead, the salient issue is whether substantial evidence existsin the record to support
the ALJ sdecision. |d.

Gutierrez argues that ambiguous evidence or an inadequate record triggersan ALJ sduty to
conduct an appropriate inquiry, which may be discharged by the following: (1) subpoenaing the
clamant’ streating physician; (2) submitting written questionsto thetreating physician; or (3) keeping
the record open after the hearing for supplementation of the record with a consultative medical
examination that includes an assessment of the claimant’s work-related limitations. 20 C.F.R. 8§
416.1450(d), 416. 912(d)-(f), 416.913(b)(6) (2005).

Gutierrez aso argues that the ALJ rejected the recommendations of Dr. Swanson and the
state agency reviewing physician from 2000 (the most recent doctorsto have made recommendations
asto the activities that Gutierrez was physicaly capable of performing) without requesting a more
updated recommendation by aphysician asto what Gutierrez was capable of doing. See Ripley, 67
F.3d at 557.

We find, however, that the ALJ s determination of Gutierrez's residual functional capacity
isbased on substantial evidence even without such amedical opinion. 1d. (“Inasituation such asthe
present one where no medica statement has been provided, our inquiry focuses on whether the
decision of the ALJ is supported by substantial evidence in the existing record.”). In this case, the

ALJ made adverse credibility determinations against Gutierrez based on at least Six inconsistencies
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within her medical record and/or testimony. The AL J also based the determination that she retained
aresidual functiona capacity to perform at least her past relevant work as a Keno runner and/or
laundry ticketer on several available pieces of evidence in the record, including her own testimony
that she was able to perform certain tasks despite having claimed serious shoulder impairment.*
Accordingly, we find no error.

Furthermore, this Court has generally held that to obtainreversal for an ALJ sfailureto fully

develop the record, a plaintiff must demonstrate prejudice.®> Brock v. Chater, 84 F.3d 726, 737 (5th

Cir. 1996) (explaining that plaintiff must “show that [s]he ‘ could and would have adduced evidence

that might have altered theresult’”) (quoting Kanev. Heckler, 731 F.2d 1216, 1220 (5th Cir. 1984)).

The ALJ sdecision not to order aconsultative examination is discretionary, and the ALJin thiscase
had sufficient evidentiary bases for rendering the determination without such an examination. Jones
v. Bowen, 829 F.2d 524, 526 (5th Cir. 1987) (“The decision to require such an examination is

discretionary....” [T]o be very clear, ‘full inquiry’ does not require a consultative examination at

“The ALJ asked Gutierrez “[w]hat was the hardest thing about th[e Keno Runner] job?’
She responded, “Nothing.” (Trans. at 65).

*The Court in Ripley v. Chater, 67 F.3d 552, 557 (5th Cir. 1995), did hold that the
claimant must show that (s)he is prejudiced by the ALJ s exclusion of certain evidence. The
Court, without discussing the prejudice requirement, however, remanded the case to the ALJ to
“obtain a report from atreating physician regarding the effects of [the claimant’s] back condition
on his ability to work,” and did not discuss the prejudice requirement. Gutierrez might have, but
did not, make the argument that alesser showing than prejudice is required for asimilar result
here. Even assuming, without so holding, that argument to be true, we would reject Gutierrez's
argument. Here, unlike the ALJin Ripley, the court finds that the ALJ had substantial evidence
from both lay and medical sources with which to fully and fairly develop the record without
having to obtain a report from a treating physician. The ALJ possessed evidence to fully and
fairly develop the record given the noted inconsistencies between Gutierrez' s testimony and the
medical reports obtained and her own testimony reflecting her abilities to conduct daily tasks.
The ALJ also possessed evidence indicating the lack of any neurological deficits to explain certain
alleged medica symptoms relating to Gutierrez's claim of disability.
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government expense unlesstherecord establishesthat such an examination is necessary to enablethe

administrative law judgeto make the disability decision.””). Here, Gutierrez makes no argument that
she was prejudiced by the lack of a physician statement detailing her ability to perform work-related
activities. The ALJ based the disability determination on Gutierrez’' s own testimony about her daily
capabilities, his observations of her during the hearing, and medical evidence that demonstrated
improvement in certain conditionsrather thanfurther degeneration. Inthiscase, the court determines

that “the evidenceinthe record upon which the[ALJ] based hisdenial of benefitsfully devel oped the

facts necessary to makethat determination.” Turner v. Cdlifano, 563 F.2d 669, 671 (5th Cir. 1977).

D. Gutierrez’s Menta Abilities

Gutierrez challenges the ALJs conclusion that she can “perform jobs with a reasoning
developmental level of one, two, or three” based on the ALJ s finding that Gutierrez was “mildly
restricted in her activities of daily living, had mild difficulty maintaining socia functioning, and
experienced moderate deficiencies in concentration, persistence or pace.”

Gutierrez argues that the AL J erred by stopping his analysis at the four functiona levels, 20
C.F.R. 8416.920a(2005),° and not completing the analysis by further analyzing whether Gutierrez's

mental problems affected her ability to perform the “basic work activities’ listed in § 416.921.’

®Section 416.920a(c)(3) (“Evaluation of mental impairments’) identifies four broad
functional areas in which an ALJ should rate the degree of a claimant’s functional limitations.
Those are the following: (1) activities of daily living; (2) socia functioning; (3) concentration,
persistence, or pace; and (4) episodes of decompensation. Section 416.920a further explains that

[1]f we rate the degree of your limitation in the first three functional areas as

“none” or “mild” and “none” in the fourth area, we will generally conclude that

your impairment(s) is not severe, unless the evidence otherwise indicates that there

is more than aminimal limitation in your ability to do basic work activities (see §

416.921).
20 C.F.R. §416.920a (2005).

"The “basic work activities’ to which Gutierrez refers are the four mental activities
generally required by competitive, remunerative, unskilled work: (1) understanding, remembering,
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Gutierrez dso argues that Social Security Rule 96-9p supports her argument that her mental
capabilities combined with adoctor’ srecommendationthat she only perform sedentary work warrant
afinding that sheis disabled.?

Gutierrez relies on her medical records based on the examination by Dr. Finn for this

argument and asserts that the ALJimproperly ignored his report. See Part 1.2, supra; See also note

1, supra (recounting Dr. Finn’s evaluations). Gutierrez essentially would have the Court re-weigh
Dr. Finn’s evaluation versus the ALJ s finding that her alleged disability was not credible given the
record’ s inconsstencies with certain evaluations made by Dr. Finn. At oral argument, it was even
suggested that Dr. Finn' sreport finding borderline intellectual functioning explainswhy the ALJmay
have mistakenly made an adverse credibility determination against Gutierrez. The Court, asit did at
oral argument, declines to substitute its credibility determination for the ALJ s or to re-weigh the
evidence in the record, already fully developed by the ALJ.

After reviewing Gutierrez' s medical records, the ALJ rated her on the four functional areas
containedin §416.920a(c)(3), statingthat “Ms. Gutierrez’ smental impairmentshavemildly restricted

her activities of daily living, have created mild difficulties in maintaining socia functioning, have

and carrying out simple instructions; (2) making judgments that are commensurate with the
functions of unskilled work-—.e., smple work-related decisions; (3) responding appropriately to
supervision, coworkers and usual work situations; and (4) dealing with changes in aroutine work
setting. 20 C.F.R. § 416.921(b) (2005).

8Social Security Rule 96-9p states the following:
Mental limitations or restrictions: A substantial 1oss of ability to meet any one of
severa basic work-related activities on a sustained basis (i.e., 8 hours aday, 5 days
aweek, or an equivalent work schedule), will substantially erode the unskilled
sedentary occupational base and would justify afinding of disability.

Soc. Sec. R. 96-9p (issued July 2, 1996), available at WESTLAW, 1996 WL 374185.
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resulted in moderate deficiencies of concentration, persistence, or pace, and have never resulted in
episodes of decompensation.” From there, the ALJ concluded that Gutierrez was able to perform
“jobs with a reasoning development level of one, two, or three (as defined in the DOT).”®
(Appéelant'sR.E. Tab 5, at 25).

First, the court easlly disposes of Gutierrez’'s argument that Social Security Rule 96-9p
demonstratesthat the ALJ erred in not finding Gutierrez disabled. Gutierrez’sargument is meritless
because Social Security Rule 96-9p statesthat decreased mental capacity combined with a sedentary
recommendation would warrant a finding of disability. Here, because the ALJ did not find that
Gutierrez was limited to sedentary work, Social Security Rule 96-9p’s recommendation is not
controlling. Furthermore, Social Security Rule 96-9p applies during the fifth (and final) step of an
ALJ s anadyss, which the ALJ only undertakes after finding that the claimant cannot perform “past
relevant work.”*® The ALJ determined that Gutierrez was able to perform past relevant work and
did not haveto progressto the next step. Therefore, Gutierrez’ s argument that Social Security Rule
96-9p establishes that sheis disabled fails.

Gutierrez's second argument is equally unsuccessful. She argues that the ALJ did an
incomplete analysis of her menta limitations and did not rely on Dr. Finn's medical opinion.
Gutierrez arguesthat the ALJdid anincompl ete anaysisof her mental functioning by only addressing

the factorslisted in 8 416.920a(c)(3) and not the factors contained in § 416.920(b) describing “basic

°See note 2, supra (outlining the DOT developmental levels).

1930c. Sec. R. 96-9p, note 7, supra (explaining in the introduction that “[u]nder the
sequential evaluation process, once it has been determined that an individual is not engaging in
substantial gainful activity and has a‘ severe’ medically determinable impairment(s)
which...prevents the individual from performing past relevant work, it must be determined
whether the individual can do any other work™).
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work activities” Gutierrez, however, misconstrues the relationship between 8§ 416.920a and 8
416.921. Section 416.920a is the more specific of the two provisions and outlines the specific
analyssan ALJ must performto evaluate aclamant’s mental impairments. Section 416.921, on the
other hand, isamore general provision that instructsthe ALJhow to determine whether aclaimant’s
mental impairment is“severe.” A clamant isnot entitled to Socia Security diability benefits merely
upon a showing that (s)he has a severe disability. Rather, the disability must make it so that the
clamant cannot work to entitle the clamant to disability benefits. It is not inconsistent, therefore,
for the ALJto accept Dr. Finn's medical opinion and find that Gutierrez's mental impairment was
“severe,” but nonetheless find that Gutierrez could perform past relevant work.

The ALJ, in fact, found exactly that. First, the ALJ found that Gutierrez has a “severe’
impairment in her “borderlineintellectual functioning.” (AppellantsR.E., at Tab 5, at 20). The ALJ
based this finding on Dr. Finn’s medical opinion and records, which analyzed Gutierrez's mental
functioning based on the “basic work activities’ listed in § 416.921(b). However, based on her past
work experience and the absence in the record of evidence of mental deterioration since Dr. Finn's
evaluation (it is notable that Gutierrez was working as a cashier at or around the time Dr. Finn
evaluated her in 1999), the ALJ found that Gutierrez had the mental capacity to perform her past
relevant work.

The court, therefore, upholds the ALJ s determination because the ALJ properly applied 88
416.920a(c)(3) and 416.921 and because the determination was based on substantial evidence
considering Dr. Finn’s opinion and Gutierrez's work experience.

E. TheALJ sAlleged " Constructive Reopening” of Gutierrez’ sPrior Applicationfor Benefits

Gutierrez next conteststhe ALJ sdismissal of Gutierrez’ s application for disability insurance

benefitsunder Titlell. The ALJdismissed Gutierrez' sTitlell claim after she amended her onset date
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to February 2001, seven months after her insured status expired, and treated her amendment as a
withdrawal of her gpplication for disability insurance benefits.

Gutierrez first met the disability insured status requirements of the Act on July 1, 1997, and
she last met those requirements on June 30, 2000. Her amendment of the alleged onset date to
February 7, 2001 constitutes a withdrawal of the Title Il applications, which the ALJ dismissed.

Acostav. Barnhart, 86 Soc. Sec. Rep. Serv. 633, 2003 U.S. Dist. LEX1S 5998, 2003 WL 1877228,

at *6 (S.D.N.Y. 2003).

Gutierrez argues that because the ALJ admitted evidence associated with an earlier
unsuccessful application she had made for disability benefits (dated February 2, 1998) “unwittingly
re-opened” her earlier gpplication and thiscourt must consider February 2, 1998 to be her onset date.
Gutierrez, therefore, arguesthat sheisentitled to disability benefitsunder Title I because her specid
disability insured status (required for a Title Il claim) did not expire until June 30, 2003.

She argues that “a new application which aleges the same onset date and same impairments
asanearlier applicationisanimplied request for re-opening.” Lewisv. Apfd, 236 F.3d 503, 510 (9th
Cir. 2001). Here, Gutierrez filed her prior application on February 2, 1998, whichwasinitialy denied
in June of 1998, denied reconsideration in September, 1998, and denied hearing decision on July 29,
1999. Shefiled her current application on April 4, 2000, and again alleged an onset date of disability
in September of 1996. However, she later amended her alleged onset date to February 7, 2001.
Gutierrez essentidly arguesthat because the ALJconsidered Dr. Finn’ sevaluation of Gutierrez from
1999 as “background” that became her aleged onset date despitethe ALJ sand the parties’ explicit
discussionto thecontrary at Gutierrez’' shearing. See AppdlantsR.E. Tab5at 56 ALJ(“*Now | have
infront of me both the current file and the prior file, which obvioudy pre-datesthe alleges[sic] onset

date, but gives me some background information. And | intend to admit both of these files.”).
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Gutierrez cannot cite any case law which states that merely examining evidence from a prior
application constitutes a constructive re-opening despite the explicit statements of all of the parties
to the contrary at the time the evidence was examined. We find that Gutierrez's argument has no
merit.”* Accordingly, the ALJ correctly rejected Gutierrez's claim under Title 1.

1. CONCLUSION

For the reasons set forth above, we AFFIRM the decision of the District Court.

“The court notes that at least one other Circuit has determined that “[m]ere consideration

of evidence from an earlier application is not considered a reopening of an earlier clam.” King v.
Chater, 50 F.3d 323, 325 (8th Cir. 1996).
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