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Appeals fromthe United States District Court
for the Western District of Texas

Bef ore GARWOOD, SM TH and CLEMENT, G rcuit Judges.
GARWOOD, Circuit Judge:

Plaintiff Bradley Quile (CGuile) appeals the district court’s
di sm ssal of his clains against the United States under the Federal
Tort Cainms Act (FTCA) and the court’s granting of defendant
Cristina Cruz’s notion for judgnent as a matter of |aw regarding
liability for the death of GQuile’s wife. W affirm
Facts and Proceedi ngs Bel ow

Quile’s wife, Emko Guile, was admtted on May 12, 1998 to an
i npatient psychiatric ward for mlitary dependents and retirees at
Wl iamBeaunont Arnmy Medical Center (Beaunont) in El Paso, Texas.
Beginning in 1991, Ms. Cuile had been seeing mlitary doctors,
i ncluding neurologists, psychiatrists, and psychologists, at
various places that Guile was stationed because of problens
i ncl udi ng depression, anxiety, and an involuntary head novenent.
When she was admitted to Beaunont in May 1998, Ms. Quil e had been
found unconscious at hone by her four-year-old daughter and her
husband after overdosing on her antidepressant nedication. This
was Ms. @Qile s second inpatient adm ssion at Beaunont; she had

been admtted in February 1998 for a few days, apparently for



severe anxiety and because she had expressed concerns that she
woul d overdose on her nedications.?

The United States Arny had contracted with PHP Healthcare
Corporation (PHP) to provide psychiatric services for dependents
and retirees at Beaunont. The inpatient ward serving Ms. Qile
was therefore operated by PHP within the Arny’ s Beaunont facility.
Ms. Quile s psychiatrist while she was admtted to the inpatient
ward was Dr. Cristina Cruz, a part-tine i ndependent contractor with
PHP. Dr. Cruz treated Ms. Quile fromMay 13 until Tuesday, June
9, when she left for a few days’ vacation. From June 9 through
Friday, June 12, Dr. Cecilia DeVargas, another PHP contractor
psychiatrist, covered for Dr. Cruz in treating Ms. Qile.
Begi nni ng on the evening of June 12, Dr. MIton Anderson, an active
duty Arny officer and psychiatrist, was the on-call physician
covering the inpatient ward for the weekend.?

On the norning of Sunday, July 14 Em ko GQuile was found dead
in her room She had hung herself froma door hinge of an arnpoire
in the room using the belt fromher bathrobe. Ms. GQuile was in
a doubl e-occupancy room wth a roonmmte, and two |arge arnoires

were positioned between the two beds in the room The arnpbires

IMs. @uile had also been a patient since January 1998 of Dr. Frank
G ordano, PHP' s nedical director, in the outpatient psychiatric clinic run by PHP
at Beaunont.

2The Arny and PHP had an arrangenent by which Arnmy and PHP psychiatrists
participated in a rotating on-call schedule for eveni ngs and weekends. The on-
call physician covered both the PHP-run inpatient psychiatric ward and an
adj acent inpatient ward operated by the Arny for active-duty mlitary patients.
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bl ocked the view fromthe room s doorway of nobst of Ms. Quile’s
bed. Although Ms. CGuile likely died soon after m dni ght, her body
was not discovered until about 9:20 the next norning. The nurse on
duty during the night, Adree Rojas, had spent nuch of her shift
asleep in a break room w thout checking on Ms. Quile. The nental
health technician, Mario Padilla, charged with checking on Ms.
CQuile every thirty mnutes also did not do so, although he marked
her chart to indicate that he had. Padilla also heard a bangi ng
noi se fromthe direction of Ms. Quile’ s roomsoon after m dni ght,
but did not investigate.

On behalf of hinself, his daughter, and his wfe's estate,
GQuile sued the United States, Drs. Cruz and DeVargas, PHP, and sone
of PHP's nurses and technicians in the district court below The
clains against the United States included clains based on prem ses
liability and negligent contractor supervision and a cl ai mbased on
negligence of Dr. Anderson. At the close of evidence, the court
granted a notion to dism ss the non-nedical clains (referred to as
the “premses liability” clains). The court then instructed the
jury that the United States could not be liable if the jury found
that there was no doctor-patient rel ationship between Dr. Anderson
and Ms. Qile, and the jury did in fact find that there was no
such doctor-patient rel ationship.

Wth regard to the non-governnent plaintiffs, the court
instructed the jury that PHP, Adree Rojas, Mario Padilla, and Ms.

Quile herself were each negligent and a proximate cause of Em ko
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Quile’'s death as a matter of [|aw PHP had entered bankruptcy
proceedings by this time, and its insurance conpany was in
receivership. The plaintiff had dism ssed its clains against the
ot her PHP nurses and technicians at the close of evidence. The
jury found that Dr. DeVargas was not liable for Ms. Guile’ s death,
but that Dr. Cruz and Bradley Guile were liable. The jury awarded
total danages of about $1.2 million, and attributed the liability
33% to PHP, 25% to Dr. Cruz, 20%to Mario Padilla, 15% to Adree
Rojas, 5% to Emko CGuile, and 2% to Bradley Cuile.

Dr. Cruz renewed with the district court the notion for
judgnent as a matter of |awthat she had made unsuccessfully at the
close of the plaintiff’s evidence and at the cl ose of all evidence.
The court agreed that there was not “sufficient evidence for the
jury to find that Defendant Cruz’'s allegedly negligent acts or
om ssions were the proximate cause of Emko Guile' s death,” and
granted Dr. Cruz’s notion for judgnent as a matter of |aw Dr.
Cruz’s notions for a new trial and for remttitur were denied as
moot. Quile appeals the grant of Cruz’s notion for judgnent as a
matter of |aw and the dism ssal of the non-nedical clains against
t he gover nnent.

Di scussi on
St andard of Revi ew
As with other questions of |aw, we review a grant of judgnent

as a matter of | aw de novo. Morante v. Am Gen. Fin. Cr., 157



F.3d 1006, 1009 (5th GCr. 1998). The jury’'s verdict can be
overturned only if “there is no legally sufficient evidentiary
basis for a reasonable jury to find as the jury did.” | d. I n
evaluating this evidentiary basis, we view the evidence and
inferences therefrom in the light nost favorable to the party
opposi ng the notion. Delano-Pyle v. Victoria County, 302 F. 3d 567,
572 (5th Cr. 2002). W review de novo the district court’s
granting of a notion to dismss based on exceptions to the FTCA
Jeanmarie v. United States, 242 F.3d 600, 602 (5th Gr. 2001).
1. Liability of Dr. Cruz

It has long been the law in Texas that a plaintiff in a
medi cal negligence case nust “prove by a preponderance of the
evidence that the allegedly negligent act or omssion was a
proxi mat e cause of the harmalleged.” See, e.g., Archer v. Warren,
118 S.W3d 779, 782 (Tex. App.-Amarillo 2003); Park Pl ace Hosp. V.
Estate of MIlo, 909 S W2d 508, 511 (Tex. 1995); Kraner v.
Lew sville Memi| Hosp., 858 S.W2d 397, 399-400 (Tex. 1993); Bow es
v. Bourdon, 219 S . W2d 779, 782 (Tex. 1949). For the alleged
negligence to be a proxi mate cause of the harm the harmnust have
been a foreseeable result of the negligence, and the negligence
must have been “a substantial factor in bringing about the harm

and w t hout which the harmwoul d not have occurred.”® Archer, 118

5The inquiry is sonetines described as a “reasonabl e nedi cal probability”
that the alleged negligence proxinmately caused the harm but the ultinmte
standard is the sane. See Park Place, 909 S.W2d at 511; Kranmer, 858 S.W2d at
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S.W3d at 782; Park Place, 909 S.W2d at 511; Kraner, 858 S. W 2d at
400. Because nedical treatnent is beyond the reach of a
| ayperson’s know edge and experience, expert evidence is required
to show both a breach of a standard of care and that the breach was
a proxi mate cause of the harmsuffered. See Chanbers v. Conaway,
883 S. W2d 156, 158 (Tex. 1993); Bow es, 219 S.W2d at 782-83. In
granting Dr. Cruz’'s notion, the district court concluded that
CQuile s expert had not established that any negligence on the part
of Dr. Cruz was a proximte cause of Em ko Guile’s suicide.

A Breach of the standard of care

CQuile argues that the testinony of his expert, Dr. GCeorge
Meyer, did establish breaches of the relevant standard of care.
The breaches that Guile contends were established are: inproper
drug dosing, lack of necessary suicide precautions, inproper
handling of test results, failure to re-evaluate the treatnent
plan, failure to transfer Ms. Quile to another hospital, inproper
di scussion of discharge with Ms. Quile, inproper sending of Ms.
Quile out on a pass, and failure to have the arnoires renoved from
Ms. Quile’s room*

In the case of sone of these alleged breaches, there is no

evidence that Dr. Cruz commtted the alleged act or om ssion,

400.

‘“There were a few other breaches alleged at trial, but those listed here
are the ones Guile briefs on appeal. The district court correctly concl uded t hat
there was insufficient evidence to find that Dr. Cruz committed any other
breaches that were a proxi mate cause of Ms. Quile s death.
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whet her or not such act or om ssion would constitute a breach of
the standard of care. For exanple, the expert’s reference to
di scussion of discharge with Ms. @Qile involved acts of Dr.
Devargas, not Dr. Cruz. All evidence showed that Dr. Cruz
continually re-eval uated and adj usted t he treatnent plan, including
seeki ng of second opinions. Dr. Cruz did read the results of the
testing she ordered, and discussed the results wth the testing
psychol ogi st. There was no evidence that Dr. Cruz had anything to
do with any subsequent unavailability of the test results. Ms.
Quile’ s charts showed that Dr. Cruz did increase the dosages of
medi cation over tine, as Dr. Meyer testified was necessary to neet
t he standard of care.

Furthernore, there was no evidence that Dr. Cruz knew about
the armoires in Ms. GQuile’s room Dr. Cruz testified that she had
not beenin Ms. Quile’ s roomand did not know about the furniture,
and there was no evidence that she had been in the room Cuile
argues that there was sufficient circunstantial evidence for the
jury to infer that Dr. Cruz had seen the arnoires or should have
seen them?® |nferences drawn fromcircunstantial evidence nust be
reasonabl e i nferences, however. Seven-Up Co. v. Coca-Cola Co., 86
F.3d 1379, 1387 (5th Gr. 1996); Brock v. Merrell Dow Pharm, Inc.,

874 F.2d 307, 308 (5th Gr. 1989). An inference that Dr. Cruz

A nurse testified that it was “no big deal” for a doctor to go into a
patient’s room but did not specifically recall having seen Dr. Cruz do so.
There was also testinony that the nurse’s station was close enough to Ms.
Quile's roomthat the furniture could be seen fromthere.
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shoul d have noticed the furniture in Ms. Qiile's roombecause it
may have been possible to see the furniture from the nurse’s
station is not a reasonable inference in view of evidence that (1)
her practice was to see patients in her office, and (2) the
arrangenent of patient roons was not her responsibility (so that
there woul d be no reason for her to be | ooking at the patient roons
while at the nurse’s station). Such an inference would be “nere
specul ation and conjecture,” which is not sufficient to support a
jury verdict. Anthony v. Chevron USA, Inc., 284 F.3d 578, 583-84
(5th CGr. 2002)(concluding that testinony show ng ways in which it
was possible that an oil drilling operation contam nated an aquifer
was not sufficient to allow an inference that the operation
actually did so). Dr. Cruz can of course not be held liable for
t hese acts or om ssions that she was not shown to have comm tted.

For nost of the remaining alleged breaches, there was not
substantial evidence that these were actually breaches of the
rel evant standard of care, where the standard of care is that of a
psychiatrist exercising ordinary care. Al t hough Dr. Meyer
testified that he would have used hi gher dosages on Ms. Quile's
medi cations, he agreed that Dr. Cruz's adjustnent of the
medi cations net the standard of care. Wth regard to transferring
Ms. CGuile to another hospital, Dr. Meyer at one point said that
transfer to a facility having electroconvulsive therapy (ECT)

capability woul d be appropriate, but he | ater conceded t hat ECT was



not required to neet the standard of care and mght be
i nappropriate in sone cases. Dr. Meyer’s statenent that Ms. Quile
shoul d have been transferred to a safer facility was a reference to
the | assitude of Rojas and Padilla, which was not foreseeable to
Dr. Cruz. In the case of suicide precautions, Dr. Meyer at one
point asserts that Dr. Cruz did not properly maintain suicide
precautions, and at another point allows that the ongoing suicide
assessnents of Ms. Quile net the standard of care.

Guile argues that the district court was incorrect in
concluding that Dr. Meyer had retracted his statenents asserting
that Dr. Cruz breached the standard of care. He argues that Dr.
Meyer instead created “contradictions” the resolution of which is
the province of the jury. W nust renenber, however, that evi dence
sufficient to support a jury verdict nust be substantial evidence.
Ant hony, 284 F.3d at 583. An expert’s opinion nust be supported to

provi de substantial evidence; “we | ook to the basis of the expert’s

opi nion, and not the bare opinion alone.” Archer, 118 S . W3d at
782. “A claim cannot stand or fall on the nere ipse dixit of a
credentialed wtness.” ld. (footnote omtted). Many of the

al | eged breaches descri bed above cone fromstatenents of Dr. Meyer
that are unsupported by any data (such as studies evaluating
treatnment techniques), in addition to being |ater contradicted by
him or to be nothing but his incorrect factual assunptions based

on exam nation of inconplete records. The contradictions coupled
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wth the |ack of support for the statenents take them out of the
real mof substantive evidence. 1In the context of adm ssibility of
expert testinony, this court has noted that “[i]f an opinion is
fundanental | y unsupported, then it offers no expert assistance to
the jury.” Viterbo v. Dow Chem Co., 826 F.2d 420, 422 (5th Cr
1987).

B. Proxi mate cause

Even to the extent Guile could establish any breaches of the
standard of care, there can be no liability unless such breaches
are shown to be a proximate cause of Ms. Qile s death. For
exanple, Dr. Meyer did testify to a belief that Dr. Cruz breached
the standard of care when she allowed Ms. Quile to go on a pass
with her famly on May 28. This was arguably contradicted by his
| ater testinony acknow edging that Ms. Quile’s passes appeared to
make her feel better, but even if we assune that the pass was a
breach of the standard of care, there can be no liability fromthis
breach because Dr. Meyer testified that the pass was not a cause of
Ms. Guile’s death.

Simlarly, there is no expert evidence establishing that any
of the alleged breaches by Dr. Cruz were a proxi mate cause of Ms.
GQuile s suicide. Evidence of proxi mate cause nust showthat in the
absence of the all eged breach the harmwoul d not have occurred, and
must state, describe or explain the connection between the breach

and the harmin sufficient detail to support the expert’s assertion
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of proximte cause. See, e.g., Bottons v. Smth, 923 S.W2d 247,
251-52 (Tex. App.-Houston 1996) (hol ding that fact issue existed as
to proxi mate cause when expert opined that polyp would nore |ikely
t han not have been diagnosed if omtted test had been done, that
pol yp di agnosed at that tinme would nore |ikely than not have been
at cancer stage having an 88% or better survival rate, and that
delay in diagnosis resulted in a cancer stage having a 0% survi val
rate).

Dr. Meyer’s statenents regarding the causes of Emko Guile’s
sui ci de do not provide a sufficient connection between any al | eged
breaches of Dr. Cruz and Ms. Quile’ s death. There was no expert
testinony that any one or nore all eged breaches of care by Dr. Cruz
caused Emko Guile’'s death. As noted in Guile's brief, Dr. Myer
stated generally that “in totality” all breaches by all the
nultiple actors involved conbined to cause Ms. @Quile's suicide.®
These unexpl ai ned, concl usory statenents do not establish proxi mate
cause for any particular breach or conbination of particular
breaches by Dr. Cruz, because they do not descri be or state how any

particul ar asserted breach or breaches by Dr. Cruz related to the

6Acts and omi ssions by other actors that were brought up during the trial
as potential causes include: Rojas’s sleeping during her shift; Padilla's
failure to check on Ms. Cuile; an unidentified nurse or technician’s failureto
confiscate Ms. Quile’ s bathrobe belt; a June 9 neeting regardi ng discharge
pl anni ng that upset Ms. Quiile and her husband; Guile's failure to take Ms.
GQuile out on her usual Saturday pass June 13 or to acknow edge their June 12
weddi ng anniversary; Qiile’'s June 13 argument with Ms. Qiile in which he
reiterated that he woul d not | et her conme hone until she was well; Dr. Anderson’s
June 13 assignnent to Ms. Qiile to prepare atinme line of events in her life;
and pl acenment by unidentified personnel of the armbires in Ms. @iile’ s room
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sui cide and do not state that without Dr. Cruz’'s all eged breach or
breaches the suicide woul d not have occurred. This is especially
so in that several asserted deficiencies which Dr. Meyer assuned
were attributable to Dr. Cruz were shown by uncontradi cted evi dence
ei ther not to have occurred at all or not to have been attri butable
to Dr. Cruz (and the others were essentially wthdrawn by Dr.
Meyer).’” The sane is true for Dr. Meyer’'s generalized statenents
that Ms. Quile s illness was treatable or that her suicide was
prevent abl e. Dr. Meyer further testified that he could not
guarantee within a reasonabl e degree of nedical probability that
Ms. GQuile would not have comm tted suicide on June 14, 1998 even
if she had received the care that he testified was appropriate.

Because @uile did not establish by expert testinony any
negligence on the part of Dr. Cruz that was a proxi mate cause of
Em ko Quile’s suicide, the district court was correct in granting
Dr. Cruz’s notion for judgnent as a matter of |aw
I11. Dismssal of Cains Against United States

CQuile argues that the district court erred in applying the

di scretionary function exception to the FTCA to dism ss his non-

This was in contrast to several particular acts or omi ssions of others
than Dr. Cruz which Dr. Meyer individually identified as a cause of Ms. Quile's
deat h. For exanple, Dr. Meyer agreed that “regardless of everything that
occurred. . . Ms. Guile would not have died but for Mario Padilla not doing his
job that night” and that “the nursing staff [having] allowed the belt on the
war d” was one of “[t]he three nbst inportant factors in Em ko Quile’'s suicide,”
the other two being “Ms. Quile's failureto listento the allied help” and “the
mlieu. . . of PHP on Il Wst . . . the environnent of lisisity [explained as
“lassitude”].” Aso, “. . . the last straw was her phone conversation with her
husband in which he said you' re not comng honme until you are better.”
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medi cal clains against the United States. The United States has
sovereign immunity fromsuit except as it waives this imunity by
consent. United States v. Sherwood, 61 S.Ct. 767, 769 (1941). One
exanple of such a waiver is the FTCA, which provides that the
United States may be sued “for injury or |oss of property, or
personal injury or death caused by the negligent or wongful act or
om ssion of any enpl oyee of the Governnent while acting within the
scope of his office or enploynent.” 28 U S.C. 8§ 1346(b)(1).¢8
There are nultiple exceptions to liability of the United
States under the FTCA, however, one of which is known as the
di scretionary function exception. Liability under the FTCA does
not apply to clainms “based upon the exercise or perfornmance or the
failure to exercise or performa discretionary function or duty on
the part of a federal agency or an enployee of the Governnent,

whet her or not the discretion involved be abused.” 28 U.S.C. §

828 U.S.C. § 1346(b) provides:

“(1) Subject to the provisions of chapter 171 of this title, the
district courts, together with the United States District Court for the
District of the Canal Zone and the District Court of the Virgin Islands,
shal | have exclusive jurisdiction of civil actions on clains against the
United States, for noney danages, accruing on and after January 1, 1945,
for injury or loss of property, or personal injury or death caused by the
negligent or wongful act or om ssion of any enployee of the Governnent
while acting within the scope of his office or enploynent, under
circunstances where the United States, if a private person, would be
liable to the claimant in accordance with the |aw of the place where the
act or om ssion occurred.

(2) No person convicted of a felony who is incarcerated while
awai ting sentencing or while serving a sentence may bring a civil action
against the United States or any agency, officer, or enployee of the
Governnent, for nental or enotional injury suffered while in custody
wi thout a prior showing of a physical injury.”
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2680(a).°® The Suprene Court has described the purpose of the
di scretionary function exception as being to protect policy-based
| egislative and adm nistrative decisions from “judicial ‘second-
guessing.’” United States v. Varig Airlines, 104 S.C. 2755, 2765
(1984); United States v. Gaubert, 111 S. C. 1267, 1273 (1991).
Quile argues that the United States failed to properly
supervise PHP, failed to provide safe premses, failed to protect
the safety of hospital patients, and failed to ensure that PHP had
the mal practice insurance required by its contract with the Army. 1
Quile’'s reasons for arguing that the discretionary function
excepti on does not apply to these clai ns appear to be that (1) when
the governnent retains safety oversight authority over a
contractor, enf or cenent of safety obligations is not a

di scretionary function; (2) that nedical judgnents are not covered

928 U.S.C. 8§ 2680 provides in relevant part:
“The provisions of this chapter and section 1346(b) of this title
shall not apply to—
(a) Any cl ai mbased upon an act or omnission of an enpl oyee of
t he Governnent, exercising due care, in the execution of a statute
or regul ation, whether or not such statute or regulation be valid,
or based upon the exercise or performance or the failure to exercise
or performa discretionary function or duty on the part of a federa
agency or an enployee of the CGovernment, whether or not the
di scretion invol ved be abused.

Cui Il e does not appear to argue that the United States should be liable
for the breaches of PHP personnel, apart fromliability for its ow alleged
breaches. This vicarious liability woul d be barred by the i ndependent contract or
exception to the FTCA. See Broussard v. United States, 989 F.2d 171, 175 (5th
Cr. 1993). A retained right of inspection does not defeat the independent
contractor exception unless the governnent actually supervises the contractor’s
day-to-day activities. See Wllians v. United States, 50 F. 3d 299, 306-07 (4th
Cr. 1995); Brooks v. AR & S. Enters., Inc., 622 F.2d 8, 12 (1st Cr. 1980).
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by the discretionary functions exception, and (3) that the
governnent’s negligence in this case was too egregi ous to be rooted
in the policy considerations that the discretionary function
exception is intended to protect.

Quile cites a Ninth Crcuit case holding the United States
liable for injuries to workers on a post office construction
proj ect. Canozzi v. Roland/MIller & Hope Consulting G oup, 866
F.2d 287 (9th Gr. 1989). The workers were injured falling through
uncovered openings in netal decking. 1d. at 288. In its contract
with the construction contractor, the Postal Service specifically
requi red that netal deck openings be covered, and a contract with
a conpany hired to supervise construction required daily
i nspections of 35 listed itens, including “floor openings.” Id. at
288-89. The court held that the Postal Service’s negligence in not
di scovering and renedyi ng the uncovered openi ngs was not a policy
choice warranting protection by the discretionary function
exception but rather “a failure to effectuate policy choices
al ready nmade and incorporated in the contracts.” |d. at 290.

O her courts have distinguished Canpzzi and held that the
di scretionary function exception did apply in cases where contracts
were | ess specific regarding the safety violations proscribed and
the nechanics of the inspection authority retained by the
gover nnent . See Cark v. United States, 805 F. Supp. 84, 88-89

(D.N.H 1992); Mowody v. United States, 753 F. Supp. 1042, 1055
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(N.D.N. Y. 1990). The contract between the Arny and PHP i ncl udes a
general requirenent that “contractor personnel shall conply with
all safety procedures and practices associated with the facility,”
but has no specific safety requirenents for patient roons.
Mor eover, the governnent “inspections” authorized by the contract
refer to inspections of services provided, not of facilities, and
are to be acconplished through review of nedical records and
procedures. W do not believe that this contract | anguage creates
a nondi scretionary duty on the part of the governnent to ensure the
safety of patient roons in the PHP-operated inpatient ward.
GQuil e’ s argunent that governnental nedical judgnents are not
covered by the discretionary function exception is not applicable
to his clains against the governnent, since the clainms do not
i nvol ve governnent al nedi cal judgnents at all. Dr. Anderson is the
only governnent enployee who could have applied any nedica
judgnment with respect to Em ko Guile, and Guil e does not appeal the
jury’s finding that he incurred no liability because there was no
doct or- pati ent relati onship. Quile’ s argunent t hat t he
governnent’s negligence was too egregious to be protected by the
di scretionary function exception appears to be in reference to the
governnent’s alleged failure to ensure that PHP had insurance.
There are cases denying application of the discretionary function
exception when extrene negligence was exhibited by governnent

enpl oyees, on the theory that such negligence coul d not be grounded
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in any legitimte policy consideration. See dickman v. United
States, 626 F. Supp. 171, 175 (S.D.N. Y. 1985); Olikow v. United
States, 682 F. Supp. 77, 82 (D.D.C. 1988) (both involving Cl A drug
experinments on unwitting subjects). Even if we assune that hiring
an uninsured contractor constitutes this degree of negligence,
there was no evidence presented that PHP was uni nsured, nuch |ess
that the governnent was aware of such a situation.

Quile’s clains against the United States largely involve
negligent supervision of PHP, with respect to either safety in
patient roons or insurance coverage. Supervision of a contractor’s
wor k, including the degree of oversight to exercise, is inherently
a discretionary function. Kirchmann v. United States, 8 F. 3d 1273,
1276-77 (8th Cr. 1993). Simlarly, a decision to hire a
contractor and the choice of <contractor are policy-based
di scretionary decisions. WIllians v. United States, 50 F.3d 299,
310 (4th Gr. 1995). To the extent that Guile clains that one or
nmore United States enployees were involved in placenent of the
arnbires in Ms. Qile's room?! this is also a discretionary
function involving balancing of considerations such as patient
safety, patient privacy, and patient convenience with regard to

st orage space. There was no evidence presented of a statute,

1The trial record does not reveal exactly how or when the arnoires got
into Ms. Quile’s room There was testinony that PHP's head nurse | earned t hat
the units were avail abl e and expressed i nterest in obtaining themfor the patient
roons. The arnoires, like all of the furniture on the ward, were owned by the
governnent, so it is possible that some government enpl oyee approved transfer of
the arnbires to PHP' s use, or even helped to nove or place them

18



regul ation or policy giving specific direction as to any of these
functions in a way that woul d nake them non-di scretionary.!? See
Gaubert, 111 S.Ct. at 1273 (act is non-discretionary if a “‘federal
statute, regulation or policy specifically prescribes a course of
action for an enployee to follow ).

Because the conpl ai ned-of actions by the United States were
di scretionary functions, the district court was correct to dism ss
Quile’s non-nedical clains against the United States under the
di scretionary function exception to the FTCA. The United States
therefore cannot be |iable for torts that woul d ot herwi se apply in
Texas, and we do not reach Quile’'s argunents regarding Texas
premses liability [aw 13

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED. 4

2Quile points to a “Patient’s Bill of Rights” issued by Beaunont which
includes a patient’s right to care and treatnent “in a safe environment.” This
vague statenent does not sufficiently prescribe any particul ar course of action
that it woul d renove the governnent’s discretion in respect to the PHP contract.

BCQuile argues that “if the discretionary function exception does not
apply,” the United States would be |iable under Texas “premises liability” |aw

¥Dr. Cruz cross-appealed the district court’s failure to conditionally
rule on her alternative notion for newtrial filed with her post-verdict notion
for judgnent as a nmatter of law as required by FeED. R Cv. P. 50(0(1),
requesting that, inthe event we do not affirmthe judgrment of the district court
in her favor, we alternatively renand to the district court to rule on her notion
for newtrial. As we affirmthe district court’s judgnent in favor of Dr. Cruz,
we di sm ss her conditional cross-appeal as noot.
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