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Leonardo Ram rez-Orozco (“Ramrez”) appeals his 57-nonth
sentence i nposed follow ng his guilty-plea conviction for
attenpted illegal reentry into the United States after having
been previously deported. For the first tine on appeal, Ramrez
argues that his sentence is unconstitutional, in light of United

States v. Booker, 125 S. C. 738 (2005), because his sentence was

i ncreased based upon facts that he did not admt. Specifically,

he contends that the district court’s determ nation, pursuant to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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US S G 8 4A1.1(d), that he was on parole at the tinme he
commtted the instant offense violated his Sixth Arendnent
rights. He further contends that his sentence is
unconstitutional because it was inposed pursuant to a mandatory
application of the sentencing guidelines.

We review for plain error. See United States v. Mares, 402

F.3d 511, 520-21 (5th Gr. 2005), petition for cert. filed (Mar

31, 2005) (No. 04-9517); United States v. Val enzuel a- Quevedo, 407

F.3d 728, 732 (5th Gr. 2005), petition for cert. filed (July 25,

2005) (No. 05-5556). Ramrez’ s argunent that the Booker errors
are structural and insusceptible of harm ess error anal ysis has

been rejected by this court. See United States v. Martinez-Lugo,

411 F. 3d 597, 601 (5th Cr. 2005). Ramrez’'s alternative
argunent that any Booker error should be presuned prejudicial has
al so been rejected by this court. [d. Thus, Ramrez nust show
(1) an error; (2) that is clear or plain; (3) that affected his
substantial rights; and (4) that seriously affected the fairness,
integrity or public reputation of his judicial proceedings.

United States v. dano, 507 U S. 725, 732-35 (1993).

Ram rez makes no showi ng that the district court would
i kely have sentenced himdifferently under the Booker advisory
schene. Simlarly, there is no indication fromthe court’s
remarks at sentencing that the court would have reached a
di fferent conclusion. Thus, Ramrez has not denonstrated that

his substantial rights were affected, and he has thus failed to
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carry his burden under plain-error review. See Mares, 402 F. 3d

at 521-22: Val enzuel a- Quevedo, 407 F.3d at 733-34.

As he concedes, Ramirez’s argunent that the sentencing
provisions of 8 U S.C 8§ 1326(b) are unconstitutional is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). See Apprendi v. New Jersey, 530 U. S. 466, 489-90 (2000);

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

AFFI RVED.



