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Jose Angel Lozano-Reyes appeals his guilty-plea conviction
and sentence for illegal reentry foll ow ng deportation. Lozano-

Reyes argues pursuant to Apprendi v. New Jersey, 530 U S. 466

(2000), that Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998), should be overruled. He concedes that his

constitutional argunent is foreclosed by Al nendarez-Torres, and

he raises it solely to preserve its further review by the Suprene

Court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). The Suprenme Court’s recent decisions in Shepard

v. United States, 125 S. C. 1254, 1262-63 & n.5 (2005), United

States v. Booker, 125 S. C. 738 (2005), and Blakely v.

Washi ngton, 124 S. . 2531 (2004), also did not overrule

Al nendarez-Torres. W therefore nust foll ow Al nendarez-Torres

“unl ess and until the Suprene Court itself determnes to overrule
it.” Dabeit, 231 F.3d at 984 (internal quotation marks and
citation omtted).

Lozano- Reyes contends that his sentence is invalid in |ight
of Booker because the sentencing judge applied the sentencing
guidelines as if they were mandatory. W review for plain error.

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th Cr

2005), petition for cert. filed (July 25, 2005) (No. 05-5556).

To prevail under a plain error analysis, Lozano-Reyes nust show,
anong ot her things, that the error prejudiced himby adversely
affecting his substantial rights. [|d. at 733.

Lozano-Reyes fails to identify anything in the record to
suggest that his sentence woul d have been any | ess had the court
applied the sentencing guidelines as advisory rather than
mandatory. See id. He thus fails to establish prejudice to his
substantial rights. See id. The judgnent of the district court

i s AFFI RMVED.



