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Bef ore BENAVI DES, CLEMENT, and PRADO, Circuit Judges.
PER CURI AM *

Ti not eo Rodri guez-Torrez appeals his guilty-plea conviction
and sentence for being found in the United States, w thout
perm ssion, follow ng his conviction of an aggravated fel ony and
subsequent deportation. See 8 U.S.C. 8§ 1326(a), (b).

For the first time on appeal, Rodriguez-Torrez argues that
the sentencing provisions in 8 U S. C § 1326(b) are
unconstitutional. Rodriguez-Torrez acknow edges that his

argunent is foreclosed by Al nendarez-Torres v. United States, 523

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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U S 224, 235 (1998), but seeks to preserve the issue for review

in light of Apprendi v. New Jersey, 530 U S. 466, 490 (2000).

However, Apprendi did not overrule A nendarez-Torres. See

Apprendi, 530 U. S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Cr. 2000). This court nust foll ow

Al nendarez-Torres “unless and until the Suprene Court itself

determnes to overrule it.” Dabeit, 231 F.3d at 984 (interna
quotation marks and citation omtted).
Also for the first tine on appeal, Rodriguez-Torrez, relying

on the possibility that A nendarez-Torres wll be overruled, as

well as on Blakely v. WAshington, 542 U S. 296 (2004), argues

that the Federal Sentencing CGuidelines are unconstitutional
because they permt the enhancenent of a sentence based on a
defendant’s prior convictions. The argunent fails because

Al nendar ez-Torres has not been overrul ed and t he enhancenment of a

sentence based on prior convictions does not violate the Sixth

Amendnent. United States v. Booker, 125 S. C. 738, 756 (2005).

Finally, Rodriguez-Torrez argues that the district court
erred by sentencing himunder the mandatory Sentencing Qui delines
schene hel d unconstitutional in Booker. W review for plain

error. See United States v. Mrtinez-Lugo, 411 F. 3d 597, 600

(5th Gr. 2005). Rodriguez-Torrez has satisfied the first two
prongs of the plain error analysis by showing that the district
court commtted error that was plain. See id. The error is not

a structural one, however, and Rodriguez-Torrez has not satisfied
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the third prong of the plain error analysis by show ng that the
error affected his substantial rights. See id. at 600-01.
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



