United States Court of Appeals
Fifth Circuit

FILED
August 18, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-31092
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Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge

Before KING Chief Judge, and DAVIS, G rcuit Judge, and
FI TZWATER, * Di strict Judge.

KING Chief Judge:

Def endant s- Appel | ants W1l liam Nel son and Nel son Fi nanci al
Group, Inc. appeal the district court’s denial of their notion
for order staying action pending arbitration and conpelling
arbitration. For the follow ng reasons, we REVERSE the district

court’s judgnent denying this notion.

District Judge of the Northern District of Texas,
sitting by designation.



| . FACTUAL AND PROCEDURAL BACKGROUND

In the spring of 2000, Dr. Joel Safer, a sixty-year-old
dentist nearing retirenent, received a solicitation fromW!IIiam
Nel son, CEO of Nelson Financial Goup, Inc.,! to attend a weekend
i nvestment sem nar for dentists entitled the “Investnent
Strategies for the Roaring 2000’ s Wekend.” According to the
solicitation, an individual nanmed Harvey Dent, Jr., had been
reliably predicting the behavior of the stock market by tracking
birth rates. The solicitation letter from Nel son stated that
Dent’s theories, and their applicability for future investnent
deci sions, would be explained at the semnar. On April 7, 2000,
Dr. Safer and his wfe, Ml anie Safer, attended the sem nar

On April 8, 2000, the Safers net privately with WIlIliam
Nel son to discuss their portfolio and financial planning needs.
That sanme day, the Safers entered into several agreenents with
Nel son Fi nanci al regardi ng the managenent of their assets.
First, Joel Safer signed an agreenent captioned “Advi sory
Agreenment with Nelson Financial Goup, Inc.” (the “Advisory
Agreenment”), which stated, inter alia, that in exchange for
$2, 500, Nel son Financial would provide himw th a group
presentation and a personalized witten financial plan. Wth

respect to the inplenentation of investnent advice provided by

. Unl ess otherwi se stated, we will refer to WIIliam
Nel son and Nel son Financial Goup, Inc. collectively as “Nelson.”
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Nel son Fi nancial, the Advisory Agreenent stated:

Renmenber, you are in control. Consequently, you are
under no obligation to wutilize our services or any
conpany we may recomend. Shoul d you deci de to i npl enent
wth us, and we hope you do, it will be in our role as
Regi st ered Represent ati ves of Washi ngt on Squar e
Securities, Inc., a registered securities broker/deal er
and i nvestnent advisory firm [Nelson Financial G oup]
wll inplement recomrendations made through products
offered by Wshington Square Securities. [ Nel son
Fi nanci al Group] does not have di scretionary authority to
execute trades or full power of attorney. Consequently,
we do not have authority to withdraw or to take custody
of your funds or securities.

The Advisory Agreenent further stated that:
[ Nel son Financial Goup] is an Investnent Advisor
registered wwth the Chio Division of Securities. [Nelson
Financial Goup] is not a “fee-only” Investnent Advisor,
and as such nmmy accept conm ssions, fees or other
conpensation for the inplenentation of portfolios.
Advi sory Affiliates may be regi stered representatives of
Washi ngt on Square Securities, anaffiliated broker/deal er
as disclosed in Form ADV, Part II. You may purchase
i nsurance products or securities that may be recommended
if appropriate during the course of Consultations
servi ces. When such products are purchased normal
comm ssi ons may be earned.
The Advi sory Agreenent also contained a short nediation cl ause,
which stated that “[i]f we are not able to resolve your concerns,
we ask that we first seek to resolve any conflicts in Mediation
before resorting to any other forum” Phyllis Nelson, WIIiam
Nel son’s wife and the president of Nelson Financial, signed the
Advi sory Agreenent on behalf of Nel son Financial.
The sanme day that the Dr. Safer signed the Advisory
Agreenent, he and Ml anie Safer each signed separate agreenents

captioned “New Account Information Fornis].” Phyllis Nelson



al so signed these agreenents. The Safers entered into these
agreenents in order to open up brokerage accounts with Washi ngton
Square Securities through Nel son, a registered representative of
Washi ngt on Square Securities. Subsequently, the Safers,
individually or together, executed additional New Account
| nformation Forns on June 9, 11, 12, 15, and 19, July 11, and
Cct ober 10, 2000. They al so executed Direct Business New Account
Forms with Nel son Financial and WAashi ngton Square Securities on
March 7, 2002 and January 4, 2003. All of the New Account
| nformati on Forns st at ed:
| REPRESENT THAT | HAVE READ AND UNDERSTAND THE TERMS AND
CONDI TI ONS GOVERNI NG THI S ACCOUNT AND AGREE TO BE BOUND
BY SUCH TERVS. THI S ACCOUNT | S GOVERNED BY A PRE- DI SPUTE
ARBI TRATI ON AGREEMENT ON THE BACK OF THI'S NEW ACCOUNT
| NFORVATI ON FORM |  ACKNOWLEDGE RECEI PT OF THE PRE-
DI SPUTE ARBI TRATI ON AGREEMENT.
Each formthen contained the follow ng arbitrati on agreenent:
PRE- DI SPUTE ARBI TRATI ON AGREEMENT
Your account is subject to the arbitration rules of the
Nat i onal Associ ation  of Security Deal ers, I nc.
Arbitration is used to resolve a dispute between two
parties. Because controversies involving brokerage firns

of ten i nvol ve conplicated issues, arbitration forunms were
conceived by the National Association of Securities

Deal ers, Inc. to provide an alternative dispute
resol ution nechanisnms for investors which can be nore
efficient and less costly than court litigation. You
shoul d be aware of the foll ow ng:

a. Arbitration is final and binding on the parties.

b. The parties are waiving their right to seek
remedies in court including the right to a jury
trial.

C. Pre-arbitration discovery is generally nore limted
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than and different fromcourt proceedings.

d. The arbitrators award is not required to include
factual finding or | egal reasoning and any parties
right to appeal or seek nodification of rulings by
the arbitrators is strictly limted.

e. The panel of arbitrators will typically include a
mnority of arbitrators who were or are affiliated
wth the securities industry.

| agree that any di sputes or controversies that may arise

bet ween nysel f and Washi ngton Square Securities, Inc. or

argdedrgreataive d \irgo Spae Suuities Irc, aaanmay ady a trasdiay a

the continuation, performance or breach of this or any other
agreenent between us, whether entered into before, on, or after the
date this account is opened, shall be determned by arbitration
before a panel of independent arbitrators set up by and in
accordance wth the rules and procedures of the National
Associ ation of Security Dealers, Inc. | understand that judgenent
upon any arbitration award may be entered in any court of conpetent
jurisdiction.

The sanme weekend that the Advisory Agreenent and the New Account

I nformation Forns were signed, Nelson prepared a witten
financial plan for the Safers, which they ultimately chose to
follow. In order to inplenent Nelson’s investnent
recommendati ons, the Safers purchased life insurance policies and
ot her investnents from Nel son (acting as a registered
representative of Washi ngton Square Securities), and Nel son

recei ved comm ssions and transaction fees fromthese sales. By
the fall of 2003, the total value of the assets that the Safers
had i nvested with Nelson had fallen by fifty percent.

On March 22, 2004, the Safers, upset by the loss of nore

than half of their life savings, filed suit against WIIliam

Nel son and Nelson Financial in the United States District Court



for the Mddle District of Louisiana.? According to the Safers,
Nel son recommended i nvestnents for themthat were extrenely
aggressive and i nappropriate for a couple close to retirenent.
Specifically, the Safers alleged five causes of action: (1)

| nappropriate Investnents; (2) Msrepresentation; (3) Breach of
Fiduciary Duty; (4) Violation of Federal Securities Laws; and (5)
Negl i gence. The Defendants responded by filing a notion for
order staying action pending arbitration and conpelling
arbitration, in which they clained that the pre-dispute
arbitration clause found in the New Account |nformation Formns
governed the dispute between the Safers and the Defendants. On
Oct ober 13, 2004, the district court denied the Defendants’
motion. In its order denying the notion, the district court
found that the Advisory Agreenent, which pertained to investnent
advi ce, was separate and distinct fromthe New Account

| nformation Forns, which pertained to the execution of that
advice. According to the district court, because the parties
entered into two separate agreenents for two separate services
rendered, the arbitration clause found in the New Account

I nformation Forns did not apply to disputes regarding the

Advi sory Agreenent. The Defendants now appeal the district

court’s denial of their notion. The parties have agreed to a

2 Vi ctoria Thonpson, in her capacity as the trustee of
the Safer-Carpenter trusts, was also naned as a plaintiff in the
| awsui t .



stay of the district court action pending the outcone of this
appeal .
1. STANDARD OF REVI EW
We review the denial of a notion to conpel arbitration de

novo. Prinerica Life Ins. Co. v. Brown, 304 F.3d 469, 471 (5th

Cr. 2002) (citing Webb v. Investacorp, 89 F.3d 252, 257 (5th

Cir. 1996)). When adjudicating a notion to conpel arbitration,
we first nust determ ne whether the parties agreed to arbitrate

the dispute in question. Fleetwod Enters., Inc. v. Gaskanp, 280

F.3d 1069, 1073 (5th Cr. 2002). |In order to make this

determ nation, we nust decide: “(1) whether there is a valid
agreenent to arbitrate between the parties; and (2) whether the
di spute in question falls within the scope of that arbitration

agreenent.” Personal Sec. & Safety Sys., Inc. v. Mtorola, Inc.,

297 F.3d 388, 392 (5th Gir. 2002) (citing OPE Int’| LP v. Chet

Morrison Contractors, Inc., 258 F.3d 443, 445 (5th Cr. 2001)

(citations and internal quotation marks omtted)). |If we decide
that the parties have agreed to arbitrate the dispute in
guestion, we then nust determ ne “whether |egal constraints
external to the parties’ agreenent foreclosed the arbitration of
those clains.” Wbb, 89 F.3d at 258.

The Fifth GCrcuit has repeatedly enphasi zed the strong

federal policy in favor of arbitration. See Neal v. Hardee’s

Food Sys., Inc., 918 F. 2d 34, 37 (5th Cr. 1990). Wen




determ ning whether a dispute is covered by the scope of an
arbitration agreenent, the Suprene Court has held that “any
doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration . .” ©Moses H. Cone Mem

Hosp. v. Mercury Constr. Corp., 460 U. S 1, 24-25 (1983). The

Fifth CGrcuit has |ikew se stated that doubts concerning the
scope of an arbitration agreenent should be resolved in favor of
arbitration. See Neal, 918 F.2d at 37. Specifically, we have
hel d that arbitration should not be denied “unless it can be said
W th positive assurance that [the] arbitration clause is not
susceptible of an interpretation which would cover the dispute at
issue.” Motorola, 297 F.3d at 392 (quoting Neal, 918 F.2d at 37
(internal quotation marks omtted) (alteration in original)).
I11. DI SCUSSI ON

In the present case, the parties agree that each of the New
Account Information Forns contains a valid arbitration clause.
The parties disagree, however, about whether the scope of this
arbitration clause enconpasses the Safers’ current dispute with
t he Def endants.

The Plaintiffs contend that they conplain solely about
Nel son’ s provision of inappropriate investnent advice--
allegations that, in their estimation, only concern the Advisory
Agreenment. According to the Plaintiffs, the Advisory Agreenent

and the New Account Information Forns are discrete and separate



agreenents. Accordingly, they argue that because they do not

conpl ain about the inplenentation of Nelson’s financial advice,

but conplain only about the advice itself, their |awsuit pertains
only to matters covered by the Advisory Agreenent, which does not
contain an arbitration clause.

The Defendants contend that the arbitration clause found in
the New Account Information Forns applies to the present dispute
between them and the Safers for three reasons. First, they claim
that the plain |language of the arbitration clause clearly covers
this dispute. |In support of this argunent, the Defendants state
that the arbitration clause applies not only to disputes between
Washi ngton Square and the Safers, as the Plaintiffs suggest, but
al so to “any disputes or controversies that may ari se between
nmysel f [the Safers] and Washi ngton Square Securities, Inc. or a
regi stered representative of WAshi ngton Square Securities, |nc.

[ Nel son].” Along these |ines, the Defendants contend that the
arbitration clause does not cover just “orders or transactions,”
as both the district court and the Plaintiffs state, but also
explicitly covers disputes between any of the parties concerning
“the continuation, performance or breach of this or any other
agreenent between us, whether entered into before, on, or after
the date this account is opened.” According to the Defendants,
this broad phrasing ensures that the scope of the arbitration
clause in the New Account Forns covers any disputes arising out
of the Advisory Agreenent. Second, the Defendants state that the
9



district court appears to have been under the m staken inpression
that the Safers did not execute an arbitration clause on the sane
day that the Advisory Agreenent was signed. 1In fact, as the
Def endants note, the Advisory Agreenent was signed at the sane
time that the first New Account Information Forms, which each
contained the arbitration clause, were signed. According to the
Def endants, the contenporaneous execution of these agreenents
suggests that they are related and should be construed to be part
of the sane underlying transaction. Finally, the Defendants
contend that the Safer’s |awsuit conpl ai ns about the
i npl emrentation of investnent advice, which is clearly arbitrable.

In determ ning whether the Plaintiffs’ clainms are covered by
the arbitration agreenent, we nust deci de whether “it can be said
W th positive assurance that [the] arbitration clause is not
susceptible of any interpretation which would cover the dispute
at issue.” Mdtorola, 297 F.3d at 392 (quoting Neal, 918 F.2d at
37 (internal quotation marks omtted) (alteration in original)).
Because we find that the arbitration clause can be interpreted in
such a way as to cover the Plaintiffs’ clains, and because we
di sagree with the Plaintiffs’ contention that their clains
pertain solely to the provision of financial advice and are
governed solely by the terns of the Advisory Agreenent, we agree
with the Defendants that the scope of the arbitration clause
covers the Plaintiffs’ allegations. |1d.

To begin with, as a factual matter, the Plaintiffs’ claim
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that the allegations in their conplaint relate solely to the

Advi sory Agreenent fails. First, only one of the three
Plaintiffs in this case was a party to the Advisory Agreenent.
The district court and the parties appear to have overl ooked this
inportant fact. Both the Plaintiffs and the Defendants state in
their appellate briefs that the Advisory Agreenent was between

Nel son Financial and “the Safers.” (enphasis added). Simlarly,
the district court, in its opinion denying the notion to conpel
arbitration, stated that the Advisory Agreenent was between
Nel son Fi nancial and “Joel Safer, et al (‘Safers’).” The record
clearly indicates, however, that the Advisory agreenent was only
bet ween Nel son Fi nancial and Joel Safer. Specifically, the
Advi sory Agreenent was addressed only to Joel Safer, signed
solely by Phyllis Nelson and Joel Safer, and contained no
provi sions that would indicate that it was entered into on behalf
of any unnaned third parties. Neither Melanie Safer nor Valerie
Thonpson, both Plaintiffs in the present |awsuit, were parties to
the Advisory Agreenent. Joel Safer, Melanie Safer, and a trustee
of the Safer-Carpenter trusts did, however, all sign New Account
I nformation Forns and are, accordingly, bound by the arbitration
clause found in them As such, any allegations nmade by Mel ani e
Safer and Val eri e Thonpson are outside of the scope of the
Advi sory Agreenent.

Second, the Advisory Agreenent specifically states that it
“term nates upon the delivery of the Witten Financial Plan.”
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Nel son all egedly provided the Safers with this witten financi al
pl an on the weekend of the investnment seminar in April 2000. Any
allegations in the conplaint relating to events occurring after
April of 2000, therefore, would not be covered by the terns of
the Advisory Agreenent. The Plaintiffs, however, clearly allege
in their conplaint that they were harned by actions taken by the
Defendants I ong after April 2000. For instance, the Plaintiffs
state in their conplaint that “[o]n or about August 15, 2000,
WIlliamJ. Nelson canme to Louisiana to neet with the Safers and
their attorney and di scussed the status of the Safers’

i nvestments nmade pursuant to their financial planning advice.

Def endants al so delivered to the Safers, in Louisiana, materials
regardi ng the recommendati ons and advi ce and consultations
regarding the inplenentation of the plan.” Simlarly, the
Plaintiffs allege in their conplaint that “[t] he defendants
mai |l ed reports of the status of the investnents to [the
Plaintiffs] in Louisiana during the course of their engagenent by
[the Plaintiffs]. Further, defendants periodically conmunicated
wth the Safers by tel ephone in Louisiana.” Likew se, the
Plaintiffs conplain about the fact that the Defendants received
comm ssions and transactional fees related to the purchase and
sal e of investnent products, fees that were incurred after the
Advi sory Agreenent had ostensibly term nated. Accordingly, the
Plaintiffs conplain of actions that, by virtue of when they
occurred, are not covered by the terns of the Advisory Agreenent.

12



Third, the Plaintiffs nmake allegations in their conplaint
that are outside of the scope of the Advisory Agreenent, but are
clearly covered by the arbitration clause found in the New
Account Information Fornms. Specifically, as noted above, the
Plaintiffs state in their conplaint that the Defendants “received
commi ssions and transactional fees related to the sale of the
life insurance policies and other investnents that were placed in
the trusts.” The Plaintiffs then list in their conplaint the
damages they suffered as a result of the Defendants’ alleged
actions, including the “[p]aynent of transactional expenses,

i nsurance prem uns and comm ssi ons . In making this
argunent, the Plaintiffs specifically allege that they were

harmed by the inplenentation of the Defendants’ investnent advice

(by, e.g., paying to the Defendants comm ssions, prem uns, and
transacti onal expenses when the Defendants purchased or sold

i nvestment products on their behalf). These allegations are
clearly outside of the scope of the Advisory Agreenent, but fal
squarely within the | anguage of the arbitration clause found in
the New Account Information Fornms pertaining to disputes
regardi ng an “order or transaction.”

As can be seen fromthe di scussion above, a review of the
record belies the Plaintiffs’ contention that their clains
pertain solely to the provision of financial advice and are
governed exclusively by the terns of the Advisory Agreenent.
Additionally, a review of the record indicates that the Advisory

13



Agreenent and the New Account Information Form signed by Joe
Safer on April 8, 2000 are related to each other and collectively
constituted one transaction. This court has repeatedly found

t hat when agreenents are interdependent and exist to further a

single goal, an arbitration clause in one of the agreenents

“reach[es] all aspects of the parties’ relationship,” including
di sputes that mght arise out of the other agreenent. Neal, 918

F.2d at 37-38; see also Mbtorola, 297 F.3d 392-95. I n

determ ning whether two agreenents are related, “it is well-
settled |law that several witings executed by the sane parties
substantially at the sane tine and relating to the sane subject-

matter may be read together as formng parts of one transaction.

Bailey v. Railroad Co., 84 U S 96, 108 (1872); see also Neal,
918 F.2d at 37 (“[u]nder general principles of contract |aw,
separate agreenents executed contenporaneously by the sane
parties, for the sane purposes, and part of the sanme transaction,

are to be construed together.”); R chland Plantation Co. V.

Justiss-Mears QI Co., Inc., 671 F.2d 154, 156 (5th G r. 1982)

(“When several docunents represent one agreenent, all nust be
construed together in an attenpt to discern the intent of the
parties, reconciling apparently conflicting provisions and
attenpting to give effect to all of them if possible.”). In the
present case, the Advisory Agreenent was signed at the sane tinme
that the first New Account Information Formwas signed by Joe
Safer, these two agreenents were signed by the sane parties (Joel
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Safer and Phyllis Nelson), they were signed as part of one
transaction, and they had the sane purpose--to enabl e Nel son
Financial and its representatives to act as the Safers’ financi al
manager. The record clearly indicates that on April 8, 2000, the
Safers agreed to have Nel son manage their noney. |In order to
manage their noney, Nelson, inter alia, agreed to advise them on
investnments and to carry out that advice. The agreenents signed
by Safer on April 8, 2000 were designed to give effect to this
relationship, i.e., they were offered hand-in-hand as part of a
single transacti on designed to enpower Nelson to nanage the
Safers’ noney. Separating the Advisory Agreenent fromthe New
Account Information Forns after the fact overlooks this reality
about the Safers’ dealings with Nelson on April 8, 2000 and
drives an artificial wedge into the integrated transaction
bet ween t hem

Moreover, to the extent that any of the Plaintiffs’ clains
do fall under the terns of the Advisory Agreenent, the plain
| anguage of the arbitration clause of the New Account Information
Forns specifically covers them |In the arbitration clause, the
parties explicitly agreed that:

[ Alny disputes or controversies that nmay arise between

mysel f and Washington Square Securities, Inc. or a
registered representative of Washi ngt on Squar e
Securities, Inc. [Nelson], concerning any order or

transaction, or the continuation, performance or breach
of this or any other agreenent between us, whether
entered into before, on, or after the date this account
is opened, shall be determ ned by arbitration
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The Plaintiffs contend that “between us” refers only to
agreenents between the Safers and either Washi ngt on Square
Securities or its registered representatives insofar as they are
acting on behal f of Washington Square. Nothing in the
arbitration clause, however, contains this limting | anguage. To
the contrary, the plain |language of the arbitration clause states
that it covers all agreenents between the Safers and registered
representatives of Washi ngton Square |i ke Nelson, which would

i nclude the Advisory Agreenent. This |anguage fromthe
arbitration clause, especially when viewed in light of the strong
federal policy in favor of resolving disputes regarding the scope
of arbitration clauses in favor of arbitration, can be read to

i nclude the Advisory Agreenent. Arbitration of these clains is,
therefore, required because it cannot “be said with positive
assurance that [the] arbitration clause is not susceptible of any
interpretation which would cover the dispute at issue.”

Mot orol a, 297 F.3d at 392.°3

3 The fact that the Advisory Agreenent contains a weak
medi ati on cl ause does not change this result. The nediation
clause found in the Advisory Agreenent sinply states that “[i]f
we [ Nel son] are not able to resolve your concerns, we ask that we
first seek to resolve any conflicts in Mediation before resorting
to any other forum” This language is in no way contrary to that
of the arbitration clause. To the contrary, when interpreted in
the context of the parties’ entire contractual relationship, we
interpret the nediation clause nerely as a request by Nelson to
medi ate prior to arbitration. See Mtorola, 297 F.3d at 395-96
(sending a dispute to arbitration after finding no conflict
bet ween di spute resolution clauses in two separate, but related,
agreenents).
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Accordingly, for the reasons stated above, the district
court should have granted the Defendants’ notion for order
staying action pending arbitration and conpelling arbitration.
The Plaintiffs’ contention that their clainms pertain solely to
the provision of investnent advice and are governed only by the
Advi sory Agreenent is wong. To the contrary, the Plaintiffs
make all egations that clearly pertain to the inplenentation of
Nel son’s financial advice. To the extent that the Plaintiffs do
conpl ai n about the provision of financial advice, the plain
| anguage of the arbitration clause found in the New Account
| nformation Forns, conbined with the fact that the agreenents at
issue in this case were contenporaneously executed as part and
parcel of a single transaction between the Safers and Nel son,
conpels us to conclude that the Plaintiffs’ allegations fal
within the scope of the arbitration clause. Because all three
Plaintiffs have signed agreenents containing this arbitration
clause, this dispute should be resolved by arbitration.

| V. CONCLUSI ON

For the foregoing reasons, we REVERSE the district court’s
j udgnent denying the Defendants’ notion for order staying action
pending arbitration and conpelling arbitrati on and REMAND f or
entry of an order staying the litigation and requiring the

parties to submt their dispute to binding arbitration.
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