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Appeal fromthe United States District Court
for the Eastern District of Louisiana,

Before JONES, SM TH, and STEWART, C rcuit Judges.
EDITH H JONES, G rcuit Judge:

Thi s appeal arises fromtwo consolidated actions filed by
noni mm grant aliens whose status, according to Louisiana Suprene
Court Rule XVII, 8 3(B), renders themineligible to sit for the
Loui siana Bar.!? The district courts disagreed whether the
Loui siana rule inpermssibly discrimnates against the plaintiffs
in violation of the Equal Protection C ause. Because the |evel of
constitutional protection afforded nonimmgrant aliens is different
fromthat possessed by permanent resident aliens, we hold that the
Loui siana rul e survives rational basis review

BACKGROUND

| . Louisiana Bar Rul e

Loui siana Suprene Court Rule XVIl, 8§ 3(B) (“Section

! LeCerc, et al. v. Wbb, et al., 270 F. Supp. 2d 779 (E.D. La. 2003),
and Wallace, et al. v. Calogero, et al., 286 F. Supp. 2d 748 (E.D. La. 2003).
We consol i dated these cases for purposes of this appeal
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3(B)”) requires that “[e]very applicant for adm ssion to the Bar of
this state shall . . . [bJe a citizen of the United States or a
resident alien thereof.” Prior to the adoption of Section 3(B)

Loui siana precedent defined “resident alien” as a “foreign

national[] lawfully within the United States.” 1n re Appert, 444

So. 2d 1208, 1208 (La. 1984). 1In 2002, the Louisiana Suprene Court
overturned Appert, and held that the term “resident alien
appl[ies] only to those aliens who have attai ned permanent resi dent

status in the United States.” |n re Bourke, 819 So. 2d 1020, 1022

(La. 2002). As interpreted in Bourke, Section 3(B) effectively
prohibits the instant plaintiffs — noninm grant aliens? who are
“not entitled to live and work in the United States pernmanently”
fromsitting for the Louisiana Bar. Bourke, 819 So. 2d at 1022.
1. The LeC erc Plaintiffs

The Led erc plaintiffs, Karen LeCerc, Qiillanme Jarry,
Beatrice Boul ord, and Maureen Affl eck, are noninm grant aliens who
hol d degrees fromforeign | aw school s and seek | eave to sit for the
Loui siana Bar. LeClerc and Jarry are French citizens admtted to

the United States on J-1 student visas.® Boulourd, also a French

2 The I mrigration and Nationality Act distinguishes between i nm grant
and noni mri grant aliens, negatively defining an inmgrant alien as “every alien
except an alien who is within one of the follow ng classes of noninmm grant
aliens.” 8 U.S.C § 1101(a)(15) [IMWS PSD INA §8 101]. An alien falling into
one of fifteen exclusionary categories is a nonimmgrant alien, aclass generally
delimted by a lack of intention to abandon his foreign country residence and
entry into the United States for specific and tenporary purposes.

3 Title 8 US.C. § 1101(a)(15)(J) [IMWLS PSD INA 8§ 101], admits a
noni nm grant alien who:



citizen, was initially admtted to the United States on a J-1
student visa, but currently remains inthe United States on an H 1B
tenporary worker visa.® Affleck is a Canadian citizen initially
admtted to the United States on an L-2 spousal visa,® but
currently remains in the United States on an H 1B tenporary worker
Vi sa.

As graduat es of foreign | awschools seeking permssionto
sit for the Louisiana Bar, each plaintiff was required to apply for

an equi val ency determ nation pursuant to Louisiana Suprene Court

havi ng a residence in a foreign country which he has no intention of

abandoni ng who is a bona fide student . . . is conming tenporarily to

the United States as a participant in a program . . . for the
purpose of . . . studying

4 Title 8 U S.C. § 1101(a)(15)(H)(i)(b) [IMWS PSD INA 8 101], admits

a noni mm grant alien who:

is comng tenporarily tothe United States to performservices .

in a specialty occupation. . . . having residence in a foreign
country which he has no intention of abandoning who is comng
tenporarily to the United States as a trainee . . . in a training
program that is not designed primarily to provide productive
enpl oynent

Pursuant to the 1990 Act, an H 1B visa holder is no longer required to nmaintain
“a tenporary residence abroad which he or she has no intention of abandoning.”
Steel on Immgration, 83:13, 3-35. Nor is such a visa holder subject to the
presunption of immgrant status. 8 U S.C. 8§ 1184(b). However, the nature of an
H 1B visa holder’s status in the United States is still tenporary, the visa
hol der is still subject to a six-year adm ssion cap (three years adm ssion plus
three years extension) notw thstanding, inter alia, a change in status. Steel
at 3:13, 3-73-74.

5 Title 8 US.C § 1101(a)(15)(L) [IMWS PSD I NA § 101], derivatively
admits a nonimiigrant “alien spouse and minor child[] of [an L-1] alien.”
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Rule XVIl, &8 6 (“Section 6").°® Before the comrencenent of the
LeCerc suit, Affleck applied for, and was deni ed an equi val ency
determ nati on because her status did not conply with Section 3(B)
The other plaintiffs filed for equival ency determ nations after the
suit commenced and were simlarly refused. None of the plaintiffs
appealed their equivalency denials as permtted by Louisiana
Suprene Court Rule XVIl, & 9 (“Section 9").7

On March 6, 2003, the plaintiffs filed suit, pursuant to
42 U.S.C. 8§ 1983 and 28 U.S.C § 1367, against the Louisiana
Suprene Court?® and t he Chai rman® and Vi ce- Chai r man® of the Loui si ana
Commttee on Bar Admi ssions (collectively “defendants”) in their
official capacities. The plaintiffs challenged the enforcenent of
Section 3(B) and sought declaratory and injunctive relief and

attorneys’ fees. They requested expedited di scovery related to the

6 LR XVII, & 6 provides that:

“An applicant who has graduated from a law school that is not
located in the United States or its territories nust subnit an
application for the Committee for an equivalency determn nation

7 LR XVIl, § 9 provides that:
Upon notice . . . that applicant has failed to fulfill one or nore
of the requirenments of . . . Section 6, . . . , the applicant may

appeal by petition directly to the Court.

8 Pascal F. Cal ogero, Jr., Jeffrey P. Victory, Jeanette T. Knoll, Chet
D. Traylor, Catherine D. Kinball, John L. Winer, and Bernette J. Johnson. The
Lederc plaintiffs did not name the Honorabl e Pascal F. Cal ogero, Jr., the | one
di ssenter in Bourke.

o Dani el A. Webb.

10 Harry J. Phillips.



adoption of Section 3(B), including records of the Louisiana
Suprene Court’s official neetings, processes, and opinions. The
defendants noved to quash the plaintiffs’ discovery requests,
asserting judicial and legislative inmmunity. Finding the
defendants judicially inmmune, a magistrate judge granted the
not i on. On April 17, 2003, the plaintiffs noved for sunmary
j udgnent, and t he defendants countered with a notion to dismss for
| ack of subject matter jurisdiction and failure to state a claim
based, inter alia, on standing, ripeness, Eleventh Anmendnent,
judicial and legislative imunity, and abstention grounds.

The district court partially granted the defendants’
motion to dismss, denied the plaintiffs’ notion for sunmary
judgnent, and denied as noot the plaintiffs’ appeal of the
magi strate judge's discovery ruling. Wile rejecting the
def endants’ jurisdictional argunents, the court held on the nerits
that: (1) Section 3(B) is not preenpted by federal inmmgration or
trade policy; (2) Affleck | acked standing to assert a clai munder
the NAFTA; 2 (3) the plaintiffs failed to state a claim for

violation of either procedural or substantive Due Process; and

u The Led erc plaintiffs appeal the discovery ruling, which this Court
reviews for abuse of discretion. In re Gand Jury Proceedings, 115 F. 3d 1240,
1243 (5th Gr. 1997). Because the plaintiffs’ discovery requests border on the
absurd, we find no such abuse.

12 We affirm this ruling. As conceded in oral argunent, Affleck,
al though a Canadian citizen, is not a beneficiary of NAFTA.  Mreover, NAFTA
limts enforcenent to the Secretary of State and the United States Attorney
General . Thus, evenif a beneficiary of the treaty, Affleck has no private right
of action thereunder.



(4) applying rational basis review, Section 3(B) is rationally
related to legitimate state interests, and, thus, constitutional.
The district court denied plaintiffs’ notion to reconsider on
July 30, 2003.* Both parties tinely noticed their appeals and
Ccross- appeal s.
I11. The Wallace Plaintiffs

The Wallace plaintiffs’ suit |anded before a different
federal district judge in New Ol eans. Caroline Wallace and Em |y
Maw ar e noni mm grant al i ens who seek |l eave to sit for the Louisiana
bar exam Both are citizens of the United Kingdom who were

admtted to the United States on tenporary visas. Wllace holds an

H 1B tenporary worker visa and is licensed as an attorney in
Engl and and WAl es. Wallace is currently enployed doing non-
attorney legal work. Maw was admtted to the United States

pursuant to an F-1 student visa!* and remains on an H 1B tenporary

13 The plaintiffs appeal thisruling. W AFFIRM W reviewa district
court’'s denial of a motion for reconsideration for abuse of discretion.
Westbrook v. CI.R, 68 F.3d 868, 879 (5th Cir. 1995). “Reconsideration of a
judgment after its entry is an extraordinary remedy that should be used
sparingly.” Tenplet v. HydroChemlnc., 367 F.3d 473, 479 (5th Cr. 2004). A
notion for reconsideration may not be used to rehash rejected arguments or
i ntroduce new argunents. Wstbrook, 68 F.3d at 879. In their notion, not only
did the plaintiffs inproperly re-argue the nerits of their case, they also
i nperm ssibly asserted, for the first tinme, argunments under the General Agreenent
on Trade and Services (“GATS"), the Dormant Conmerce O ause, and the right to
travel. As such, we find no abuse of discretion in the court’s denial on the
basis of these errors. Mreover, having been inproperly raised below, we will
not consider on appeal the GATS, Dormant Conmerce O ause, or right to travel
argunment s advanced by the plaintiffs.

14 Title 8 US.C § 1101(a)(15)(F) [IMWLS PSD INA § 101], adnits a
noni nm grant alien who:

ha[s] a residence in a foreign country which he has no intention of

abandoni ng, is a bona fide student qualifiedto pursue a full course
of study and [] seeks to enter the United States tenporarily and
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wor ker visa.!® WMaw holds a | aw degree from Tul ane University Law
School in New Orleans and is currently enployed as a paral egal .

Before filing suit, Wallace applied for an equival ency
determ nation, and avers that after she was initially granted
permssion to sit for the Bar, perm ssion was revoked for her
nonconpl i ance with Section 3(B). Although the record is unclear,
Maw ei ther applied to sit for the Bar exam or noved for adm ssion
by reciprocity. Either way, the defendants deni ed her application
for lack of Section 3(B) qualification.? Neither plaintiff
appeal ed her denial to the Louisiana Suprene Court pursuant to
Rul e 9.

On May 2, 2003, the plaintiffs filed a suit against the
defendants, which is parallel in all relevant respects to the
LeC erc action. However, their notion to consolidate their action
wth the LeCerc suit was inexplicably denied. Cross-notions for
judgnent followed as in LeCerc, but with different results.

The Wal | ace district court denied the defendants’ notion
to dismss and partially denied the plaintiffs’ notion for summary
judgnent. Like the LeCderc court, the Wallace court rejected the

defendants’ jurisdictional argunents. The court dism ssed the

solely for the purpose of pursuing such a course of study .

15 At oral argunent, counsel represented that Maw is now an H 1B vi sa
hol der.

16 Sonetine after this suit conmended, Mawt ook and passed t he Loui si ana
Bar exam Her adnission to the Bar is stayed pending the outcone of this case.
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plaintiffs’ preenption claim but denied their Due Process claimas
noot . On the plaintiffs’ Equal Protection claim however, the
court applied strict scrutiny review and held that because Section
3(B) is not the least restrictive neans to achieve the state’s
asserted conpelling interests, it is unconstitutional. Defendants
tinmely noticed their appeal.
The two cases are consolidated on appeal in this court.
Because the issues raised are nearly identical, any references to
plaintiffs in the follow ng discussion include, unless otherw se
noted, the LeC erc and Wallace plaintiffs.
STANDARD OF REVI EW
W review de novo a district court’s Rule 12(b)(1)
(notion to dismss for lack of subject matter jurisdiction),
Rule 12(b)(6) (motion to dismss for failure to state a cl ai mupon
which relief can be granted), and Rule 56 (notion for sunmary
j udgnent) di spositions, applying the sanme standards as the district

court. Bonbardi er Aerospace v. Ferrer, Poirot & Wansbrough, P.C.,

354 F.3d 348, 352 (5th Cr. 2003).
DI SCUSSI ON
A Federal Jurisdiction
The defendants mai ntain that the plaintiffs |ack standi ng
and present unripe clains. They further assert judicial and
legislative immunity fromthe Led erc and WAl | ace suits pursuant to

precedent and the Federal Courts |nprovenent Act of 1996 (“FClA"),



42 U.S.C. § 1983. %Y

St andi ng and ri peness are two doctrines of justiciability
that assure federal courts wll only decide Article Ill cases or
controversies. To achieve standing, a plaintiff nust have suffered

an injury in fact, see Elk Gove Unified Sch. Dist. v. Newdow, 124

S. . 2301, 2308, 159 L.Ed.2d 98 (2004), and generally, “nust
submt to the challenged policy” before pursuing an action to

di spute it. Ellison v. Connor, 153 F.3d 247, 254-55 (5th Gr.

1998). However, strict adherence to the standing doctrine may be

excused when a policy’'s flat prohibition would render subm ssion

futile. Ellison, 153 F.3d at 255 (citing Mwore v. United States

Dept. of Agric., 993 F.2d 1222 (5th Cr. 1993)). The ripeness

doctrine counsel s agai nst “premat ure” adj udi cati on by
di stinguishing matters that are “hypothetical” or “specul ative”

from those that are poised for judicial review United Trans.

Uni on, 205 F. 3d at 857. Even actions for declaratory relief, which
by design permt pre-enforcenent review, require the presence of an
actual “case” or “controversy.” |1d. A pre-enforcenent action “is
generally ripe if any remaining questions are purely | egal

[and] further factual developnent” is not required for effective

judicial review. |d.

1 Because federal jurisdiction cannot be wai ved or assumed, Rohm& Hass
Texas, Inc. v. Otiz Bros. Insulation, Inc., 32 F.3d 205, 207 (5th Cr. 1994),
we address the defendants’ jurisdictional argunents briefly even though they
appeared to abandon these jurisdictional contentions at oral argunent. See
United Transp. Union v. Foster, 205 F. 3d 851, 857 (5th Cir. 2000) (discussing the
Court’s obligation to independently examne its jurisdiction despite party
concessi ons).
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Both the futility exception to the standi ng doctrine and
the pre-enforcenent variance to the ripeness doctrine apply here.
Strict conpliance with the standing doctrine would have required
each plaintiff (except Maw to apply for an equival ency
determ nation under Section 6 of the Louisiana Bar Rules before
filing suit. Strict conpliance with the ripeness doctrine would
have required each plaintiff to file a Section 9 appeal of his or
her equival ency denial or rejection prior to filing suit. Al but
two plaintiffs, Affleck and Wllace, failed to conply wth
Section 6, and none conplied with Section 9.

Nevert hel ess, given Affleck’ s equival ency denial after
her tinmely application, Wallace's equivalency revocation, and
Section 3(B)’s prohibition against the adm ssion of noninm grant
aliens, as interpreted in Bourke, there is no reason to believe
that the plaintiffs who failed to submt to Section 3(B) by filing
tinmely Section 6 applications would have experienced different
out cones. The non-conformng plaintiffs’ subm ssion would have
been a futility for standi ng purposes.®® Likew se, the plaintiffs’
failure to avail thenselves of Section 9 is excused because the
af orenentioned facts undermne the utility of further factual
devel opnent, |eaving only pure |egal questions for adjudication.

The plaintiffs thus have standi ng and have asserted clains that are

18 Al 't hough Maw s current status —having been permtted to take the
Loui siana Bar — conplicates this issue, the totality of the plaintiffs’
experiences weigh in favor of a futility finding.
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ri pe for adjudication.

Next, rejecting the defendants’ immunity defenses, we
find that they are anenable to the instant suits. Wen acting in
its enforcenent capacity, the Louisiana Suprene Court, and its
menbers, are not imune from suits for declaratory or injunctive

relief. See Suprene Court of Virginia v. Consuners Union of the

U.S., 446 U.S. 719, 100 S. C. 1967 (1980) (holding that the
Virginia Suprene Court and its chief justice may be sued for acts
commtted in their enforcenent capacities). Mreover, the FC A of
1996 only precludes injunctive relief for suits against a judicial
defendant acting in his “judicial capacity.”! Thus, to the extent
that the plaintiffs seek declaratory and i njunctive relief against

the enforcenent of Section 3(B) only, the court and its individual

menbers are subject to the instant suits.
B. Merits

Plaintiffs contend that Section 3(B) violates their
ri ghts under the Equal Protection C ause of the Fourteenth Anmend-
nment, the Due Process Clause of the Fifth Amendnent,?° and the

Supremacy C ause of Art. VI, cl. 2. Each contention wll be

9 Title 42 U S.C. § 1983 provides that:

[I]n any action brought against a judicial officer for an act or
om ssion taken in such officer's judicial capacity, injunctive
relief shall not be granted unl ess a decl aratory decree was vi ol ated
or declaratory relief was unavail abl e.

(enphasi s added) (anended Cct. 19, 1996 by Pus. L. 104-317, TiTLE III, § 309(c),
110 Star. 3853).

20 Only the LeC erc plaintiffs assert a Due Process viol ati on on appeal .
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di scussed in turn.
1. Equal Protection
The plaintiffs first advance argunents based on every

concei vabl e | evel of Equal Protection analysis, contending that:

(1) under Inre Giffiths,? nonimmgrant aliens are a suspect cl ass
and state laws affecting them are subject to strict scrutiny;
(2) in the alternative, nonimmgrant aliens are a quasi-suspect
class and state laws affecting them are subject to internediate
scrutiny; and (3) in the alternative, if nonimmgrant aliens are
not a suspect class at all, state |laws affecting them are subject
to rational basis review Plaintiffs naintain that Section 3(B)
fails under any of the three tests. Despite sone anbiguity in
Suprene Court precedent, we conclude that because Section 3(B)
affects only nonimmgrant aliens, it is subject to rational basis
revi ew

To begin, noninmmgrant aliens are not a suspect class
under Giiffiths. The plaintiff in Giffiths was a pernanent
resident alien, who, but for a Connecticut |awthat conditioned bar
adm ssion on United States citizenship, woul d have been eligibleto
sit for the Connecticut bar exam 413 U. S. at 718, 93 S. C. at

2853. The instant plaintiffs, however, are noninm grant aliens.

21 413 U.S. 717, 93 S. Ct. 2851 (1973).
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The distinction, far frombeing a “constitutional irrelevancy, ”??
is paranmount.? Section 3(B) only affects noni nm grant aliens who

are not entitled to live and work in the United States
permanently.” Bourke, 819 So. 2d at 1022. |In contrast, the rule
at issue in Giffiths effected a “total exclusion [of all] aliens
fromthe practice of law’ in Connecticut. G&Giffiths, 413 U S. at
719, 93 S. . at 2853. It was this “whol esal e ban” of aliens from
the Connecticut Bar that the Suprenme Court found constitutionally
infirm 1d. at 725, 93 S. C. at 2856. Mbreover, as el aborated
below, the Court took pains to categorize the ways in which
resident aliens share essential benefits and burdens of
citizenship, see id. at 722, 93 S. C. at 2855, in a way that
aliens with |l esser |egal status do not.

Thus far, the Suprenme Court has reviewed with strict
scrutiny only state |laws affecting permanent resident aliens. As

t he hi ghest | evel of Equal Protection analysis, strict scrutiny is

enpl oyed when a governnental body creates a classification that

22 See Gty of deburne, Tex. v. Ceburne Living &r., 473 U S. 432,
469, 105 S. C. 3249, 3269 (1985) (stating that “Plyler, for exanple, held that
t he status of being an undocunmented alienis not a ‘constitutional irrelevancy,’
and therefore declined to revieww th strict scrutiny classifications affecting
undocurent ed aliens”).

23 See generally, David A  Martin, Gaduated Application of
Constitutional Protections for Aliens: The Real Meaning of Zadvydas v. Davis,
2001 Suprene Court Review 47, esp. at 48, 86-87, 92-97, 107 (“. . . | believe
that the categorical approach still holds up and justifies a najor distinction
between LPRs [l awful permanent residents] and other aliens for constitutional
pur poses.”).
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burdens a fundanental right? or targets a suspect class. Regents

of University of California v. Bakke, 438 U S. 265, 357, 98 S. C

2733, 2782 (1978). Although classifications based on alienage are
i nherently suspect and subject to close judicial scrutiny as a
general matter, the Court’s decisions have “never suggested that
such legislation is inherently invalid, nor [has the Court] held

that all limtations on aliens are suspect.” See Foley .

Connelie, 435 U.S. 291, 294, 98 S. C. 1067, 1070 (1978) (internal
citation omtted).

Beginning in 1971, the Court has applied sone variation
of strict scrutiny to invalidate state |laws affecting “resident

aliens” or “permanent resident aliens.” See Gahamyv. Ri chardson,

403 U.S. 365, 371, 91 S. Ct. 1848, 1851 (1971) (applying “strict
judicial scrutiny” and striking state |aws that denied “resident
aliens” disability benefits).? The Court has never applied strict
scrutiny review to a state law affecting any other alienage

classifications, e.q., illegal aliens, the children of illegal

24 The practice of law is not a fundanental right assertable by the
plaintiffs, discussed infra.

25 SeealsoGiffiths, supra (applying “closejudicial scrutiny”); Exam
Bd. Eng’rs v. De O ero, 426 U. S. 572, 602, 96 S. C. 2264, 2281 (applying “strict
judicial scrutiny” and striking a |aw of Puerto Rico that prevented “resident
aliens” fromobtaining engineering licenses); Nyquist v. Mauclet, 432 U.S. 1, 7,
97 S. . 2120, 2124 (1977) (applying "close judicial scrutiny" and striking a
state law that prevented “permanent resident aliens” from receiving state
financial assistance for higher education). These cases, especially Gaham
follow from the Court’s 1948 decision in Takahashi v. Fish and Ganme Conmin,
wherein the Court invalidated, on Supremacy O ause grounds, a Californialawthat
prevented resident aliens ineligiblefor citizenship fromobtaining state fishing
i cences as inconsistent with Congressional determnation to adnmt such aliens
wi t hout burden or restriction. 334 U S. 410, 419, 68 S. C. 1138, 1142 (1948).
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aliens, or noninmmgrant aliens. In such cases, the Court has

ei ther foregone Equal Protection analysis, see Toll v. Mdrreno, 458

US 1, 102 S. &. 2977 (1982) (nonimm grant G 4 aliens); DeCanas
v. Bica, 424 U.S. 351, 96 S. C. 933 (1976) (illegal aliens),? or

has applied a nodified rational basis review, see Plyler v. Doe,

457 U. S, 202, 102 S. . 2382 (1982) (children of illegal aliens).
In the latter case, Plyler, the Court enployed a hei ghtened | evel
of rational basis review to invalidate a Texas |aw that denied
primary public education to children of illegal aliens. See
Plyler, 457 U. S. at 224, 102 S. . at 2398 (“[the Texas |aw] can

hardly be considered rational unless it furthers sone substanti al

goal of the State.”) (enphasis added).?” Yet, while adopting a sui_
generis | evel of rational basis review, the Court acknow edged t hat

the immgration status of the affected class of aliens precluded

26 Toll involved a University of Maryland policy that denied in-state
tuition fees to donmiciled G4 noninmgrant aliens and their dependents. The
Court invalidated the policy on Supremacy C ause grounds, discussed infra, and
expressly declined to reach the noni mm grants’ Due Process and Equal Protection
claims. Toll, 458 U S. at 9-10, 102 S. C. at 2982. |In DeCanas, the Court
reviewed a California law that prohibited the know ng enploynment of illegal
aliens where such would adversely affect resident alien workers. The Court
uphel d the state | aw on Supremacy O ause grounds, discussed infra. DeCanas, 424
US at 354-363, 96 S. . at 936-940. In both Toll and DeCanas, the Court
addressed state laws that not only affected but also drew distinctions anmong
aliens in formulating state policies, yet in neither case did the Court enploy
Equal Protection anal ysis.

2 The conpromi sed | evel of rational basis reviewis recognized in the
concurring opinion of Justice Powell, id. at 238, 102 S.Ct at 2406 (approving the
hei ght ened rational basis analysis in the “unique circunstances” of this case),
and the dissenting opinion of Justice Burger, id. at 244, 102 S. C. at 2409,
(di sagreeing that the unfortunate circunstance of illegal alienchildrenentitles
themto “special solicitude under the Equal Protection O ause”).
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use of either intermediate or strict scrutiny review 28

The devel opnent of this jurisprudence is consistent with
the Court’s fundanental rationale for applying strict scrutiny
review exclusively to resident aliens: “[T]he state | aws at issue

in Gaham Nyquist, DeGero, and Giffiths warranted cl ose j udi ci al

scrutiny because they took position[s] seem ngly inconsistent with

the congressional determnation to admt the alien to pernanent

resi dence.” See Foley, 435 US at 295 98 S C. at 1070
(enphasi s added). The Court has wuniformy focused on two

conditions particular toresident alien status injustifying strict
scrutiny review of state laws affecting resident aliens: (1) the
inability of resident aliens to exert political power in their own
interest given their status as virtual citizens; and (2) the
simlarity of resident aliens and citizens.

Gven the extent to which resident aliens are legally
entrenched in Anerican society, their inability to participate in
the political process qualifies them as “a prine exanple of a
discrete and insular mnority for whom [] heightened judicial

solicitude is appropriate.” See Giffiths, 413 U S at 721, 93

28 In determning that proper | evel of reviewto apply in that case, the
Court stated:

Undocunented aliens cannot be treated as a suspect class because
their presence in this country in violation of federal lawis not a
“constitutional irrelevancy.” Nor is education a fundanmental right;
a State need not justify by conpelling necessity every variation in
the manner in which education is provided to its popul ation

Plyler, 457 U S. at 223, 102 S. . at 2398. See id. at 218, n.16, 102 S. C
at 2395, n. 16 (discussing but not applying internmediate scrutiny review.
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S. . at 2854-55 (citing United States v. Carolene Prods. Co., 304

U S 144, 152-53, n.4, 58 S C. 778, 783-84, n.4 (1938)).°%°

Characterizing resident aliens as a Carolene Products mnority

reconciles the breadth of rights and responsibilities they enjoy
with their lack of political capacity.?3° Contrary to the
plaintiffs’ contention, nonimnmgrant aliens — who ordinarily
stipulate before entry to this country that they have no intention
of abandoning their native citizenship, and who enter with no
enforceabl e claimto establishing permanent residence or ties here
— need not be accorded the extraordinary protection of strict
scrutiny by virtue of their alien status alone.3 Noninmm grant
aliens may, of course, qualify for anti-discrimnation protection

based upon race, sex, national origin and religi ous adherence, just

2 See also Graham 403 U.S. at 373, 91 S. &. at 1852; Giffiths, 413
US at 721, 93 S. . at 2854-55; Nyquist, 432 U.S. at 17, 97 S. . at 2129.
See also Bakke, 438 U S. at 290, 98 S. C. at 2748 (stating that Carol ene
Products insularity “may be rel evant in decidi ng whet her or not to add new types
of classifications to the list of ‘suspect’ categories or whether a particul ar
classification survives cl ose exam nation”).

30 In Foley, the Court stated that:

beginning with a case which involved the denial of welfare
assi stance essential to life itself, the Court has treated certain
restrictions on aliens with ‘hei ghtened judicial solicitude,” G aham
v. Richardson, 403 U S. 365, 372, 91 S. C. 1848, 1852 (1971), a
treat nent deened necessary since aliens — pending their eligibility
for citizenship — have no direct voice in the political processes.
See United States v. Carolene Prods. Co., 304 U. S 144, 152-153, 58
S. Ct. 778, 783-784 (1938).

435 U.S. at 294, 98 S. C. at 1070 (citation nmarks edited).

st Cf., Lea Brilmyer, Carolene, Conflicts, and the Fate of the
“Insider-Qutsider,” 134 U Pa. L. Rev. 1291 (1986).
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as they may otherwi se enjoy the benefits of Anerican |aw 32 But
their lack of |egal capacity, unlike that of immgrant aliens, is
tied to their tenporary connection to this country. Moreover, the
numerous variations anong noninm grant aliens’ adm ssion status
make it 1 naccurate to describe themas a class that is “discrete”
or “insular.”3 Noninmgrant aliens, in short, do not warrant

Car ol ene Products status.

The Court’s treatnent of resident aliens also rests upon
pragmatic recognition that resident aliens are simlarly situated
to citizens in their economc, social, and civic (as opposed to
political)3 conditions. In Giffiths, the Court observed:

Resident aliens, |like citizens, pay taxes, support the
econony, serve in the arnmed forces, and contribute in a

myriad of other ways to our society. It is appropriate
that a State bear a heavy burden when it deprives them of

82 Seee.g., 8U.S.C §1324(b) (prohibiting “unfair inmmgration-rel ated
enpl oynent practices”).

83 The Court makes this very point in Toll, stating that:

W noted that as to sone categories of nonimrigrant aliens [B, F,
and H visa holders], Congress had expressly conditioned adm ssion

on an intent not to abandon a foreign residence or, by
implication, on an intent not to seek donmicile in the United States
.o . Wth respect to G4 noninmgrant aliens, however, we
concluded that Congress had deliberately declined to inpose
restrictions on intent, thereby permtting themto adopt the United
States as their domcile.

458 U.S. at 7, n.8, 102 S. C. at 2980, n.8 (internal marks and citations
omtted).

84 The Court has expressly declined to extend politically-oriented
rights and opportunities to aliens. See Foley, 435 U S. 291, 98 S. C. 1067
(applying rational basis review and upholding a state law that conditioned
enpl oynent as a state trooper on citizenship because the law inplicated rights
of governance); Cabell v. Cajvez-Salido, 454 U. S. 432, 444-47, 102 S. . 735,
742-44 (1982) (applying “lower level scrutiny” and extending Foley to uphold a
state | aw conditioni ng enploynent as a probation officer on citizenship).
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enpl oynent opportunities.
Giffiths, 413 U S at 722, 93 S. . at 2855.3% Like citizens,
resident aliens may not be deported, are entitled to reside
permanently in the United States,® may serve, voluntarily or by
conscription, in the mlitary,® are entitled to state aid
benefits,*® and pay taxes on the sane bases as citizens.*
Noni mm grant aliens’ status is far nore constricted than

that of resident aliens. Nonimmgrant aliens are admtted to the

85 See also Graham 403 U.S. at 376, 91 S. C. at 1854 (“Aliens like
citizens pay taxes and nay be called into the armed forces. Unlike the short-
termresidents in Shapiro, aliens may live within the United States for nany
years, work in the State and contribute to the economic growth of the State.
There can be no ‘special public interest’ in tax revenues to which aliens have
contributed on an equal basis with the residents of a state”); Matthews v. D az,
426 U. S. 67, 83, 96 S. . 1883, 1893, 48 L. Ed.2d 478 (1976) (“citizens and those
who are nost like citizens qualify. Those who are less like citizens do not.”);
Nyquist, 432 U.S. at 12, 97 S. . at 2126-27 (“Resident aliens are obligated to
pay their full share of the taxes that support the assistance prograns. There
thus is no real unfairness in allowing resident aliens an equal right to
participate in prograns to which they contribute on an equal basis.”).

36 Title 8 U S.C. § 1101(a)(20) provides that:

The term “lawfully adnmitted for permanent residence” nmeans the
status of having been lawfully accorded the privilege of residing
permanently in the United States as an inmmigrant in accordance with
the imrmigration |aws, such status not havi ng changed.

87 Title 10 U . S.C. § 3253 provides that:

Intime of peace, no person may be accepted for original enlistnment
inthe Army unless he is a citizen of the United States or has been
lawfully admitted to the United States for pernanent residence under
t he applicabl e provisions of the Imrigration and Nationality Act (8
U S C 1101 et seq.).

See also 10 U.S.C. § 8253 (sane).

38 Graham 403 U. S. at 371, 91 S. ¢t. at 1851; Nyquist, 432 U.S. at 12,
97 S. O. at 2127.

89 Pursuant to the U S. Tax Guide for Aliens “Resident aliens generally
are taxed on their worl dw de i ncone, the sane as U.S. citizens.” |RS Pub. 519,

2003 W. 23305933 (1.R S.).
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United States only for the duration of their status,?* and on the
express condition they have “no intention of abandoning” their
countries of origin and do not intend to seek pernmanent residence
inthe United States.* They are admtted, remain, and nust depart
at the discretion of the Attorney General .* Plaintiffs acknow edge
that noninmigrant aliens may not serve in the U S mlitary,* are

subject to strict enploynent restrictions,* incur differential tax

40 8 CF.R § 214.2(f)(5) (1) provides that:

[dluration of status is defined as the tine during which an F-1
student is pursuing a full course of study at an educational
institution . .

41 8 U.S.C. 88 1101(a)(15(F), (H, (J); Steel, at 83:11, 3-35.
42 Title 8 U S.C. § 1227(a)(1)(C) provides that:

Any alien . . . in and adnitted to the United States shall, upon
the order of the Attorney General, be renoved if . . . alien who was

adnmitted as a noninmmigrant and who has failed to maintain the
noni nm grant status in which the alien was adnmtted or to which it
was changed under section 1258 of this title, or to conply with the
condi tions of any such status, is deportable.

Pursuant to 8 CF.R § 241.1(a)(3):

At the tine of admission or extension of stay, every noninm grant
alien nmust also agree to depart the United States at the expiration
of his or her authorized period of adm ssion or extension of stay,
or upon abandonnent of his or her authorised noni mm grant status.

See also 8 U . S.C. 8§ 1184 (expl aining the manner in which the Attorney CGeneral’s
di scretion pertains to various noni nm grant alien categories).

43 10 U.S.C. & 3253.

44 See 8 CF.R § 214.1(e) (noninmgrant aliens may not engage in
productive enpl oyment w thout authorization); 8 CF.R 8§ 214.2(f) (prohibiting
F-1 visa hol ders fromobt ai ni ng gai nful enpl oynent, not incl udi ng work-study and
internship prograns); 8 CF.R 8 214.2(h) (permtting tenmporary enpl oynent of H
1B noninmigrants); 8 CF.R 8§ 214.2(1)(prohibiting L-2 spouses from obtaining
enpl oynent wi thout prior authorization). The penalty for unauthorized enpl oynent
is a determnation of “failure to maintain status.” 8 CF.R § 214.1(e). The
gai nful enpl oyment ban may al so be excepted i n ot her cases of financial hardship.
Steel, at 3-40-42
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treatment, * and may be deni ed federal welfare benefits.* Finally,
the Suprene Court has yet expressly to bestow equal protection
status on noni nm grant aliens.*

Based on the aggregate factual and |egal distinctions
bet ween resident aliens and noni mm grant aliens, we conclude that
although aliens are a suspect class in general, they are not
honmbgeneous and precedent does not support the proposition that
noni nm grant aliens are a suspect class entitled to have state
| egislative classifications concerning them subjected to strict
scrutiny. W decline to extend the Suprenme Court’s decisions
concerning resident aliens to different alien categories when the
Court itself has shied away from such expansion. W thus turn to
the plaintiffs’ alternative Equal Protection argunents.

Contrary to the plaintiffs’ contention, there is no
precedential basis for the proposition that nonimm grant aliens are

a quasi - suspect class or that state | aws affecting themare subj ect

to internediate scrutiny. The decision in United States v.

48 Pursuant to the U S. Tax Guide for Aliens, as conpared to resident
aliens and citizens, “Nonresident aliens are taxed only on their incone from
sources within the United States and on certain i ncome connected with t he conduct
of a trade or business in the United States.” |RS Pus. 519, 2003 W. 23305933
(1.RS.).

46 Matthews, 426 U.S. at 83, 96 S. Ct. at 1893. See also 26 U S. C
§ 3306(c)(8) (anmended by the AMERICAN J0oBS CREATION ACT OF 2004, PL 108-357,
Cct ober 22, 2004, 118 STAT 1418 and the RonALD W REAGAN NATI ONAL DEFENSE AUTHORI ZATI ON
AcCT FOR FIscAL YEAR 2005, PL 108-375, Cctober 28, 2004, 118 StaT 1811).

a1 Toll, 458 U.S. at 9-10, 102 S. . at 2982 (refusing to reach equal
protection argunent). Plyler is not tothe contrary, as it involved the special
class of alien children, who were not responsible for their immgration status,
and the provision of education.
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Virginia, 518 U S. 515, 116 S. C. 2264 (1996), which reinforced
caselaw that treats gender as a “quasi-suspect classification,”
furnishes no authority for the application of internedi ate Equal
Protection analysis to alienage classifications. Virginia, 518
US at 532-33, 116 S. . at 2275. Again, we decline to nove
where the Suprene Court has not gone.

By process of elimnation, rational basis review nust be
the appropriate standard for evaluating state | aw classifications
af fecting noni mm grant aliens. Here, caselaw has di stinguished
between traditional rational basis review and hei ghtened rati onal
basis review. But, the latter standard appears solely in Plyler,
which, as noted, is a far different case from the case at bar.
There, after declaring that undocunented aliens are not a suspect
cl ass*® and that education is not a fundanental right, see id., 457
US at 223, 102 S. C. at 2398, the Court found the children of
illegal aliens, having no culpability for or control over their
condition, are worthy of “special judicial solicitude” in the form
of heightened rational basis review 1d. Thus, the Court el evated
the rational basis test and inquired whether the Texas |aw

“furthered sonme substantial goal of the state.” 1d. at 224, 102

S. . at 2398 (enphasis added). Had the Court not nodified

48 Under the plaintiffs' rationale —that lack of political capacity
al one shoul d render an alien group worthy of hei ghtened judicial solicitude and
strict scrutiny review — undocunented aliens would be the nost insular and
deserving of Carolene Products minority status. Yet, the Court specifically
deni ed t hem suspect status.
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rational basis reviewin Plyler, the Texas | aw woul d have survi ved.
As articulated by the Court, traditional rational basis analysis
provi des that:

The initial discretion to determne what is “different”
and what is “the sane” resides in the | egislatures of the
States. A legislature nust have substantial latitude to
establish classifications that roughly approximte the
nature of the problem perceived, that accommodate
conpeting concerns both public and private, and that
account for limtations on the practical ability of the
State to renmedy every ill. In applying the Equal
Protection Cl ause to nost forns of state action, we thus
seek only the assurance that the classification at issue
bears sone fair relationship to a legitimate public
pur pose.

Id. 457 U. S at 216, 102 S. . at 2394 (enphasis added). Under
the traditional test, Texas's legitimte interests —conservation
of budget resources and deterrence of illegal immgration —
probably woul d have been sufficient tojustify the state’ s deci sion
to deny state benefits to illegal entrants and their children. But
in this unique instance, the Court was noved by the consequences
and unfairness of enforcing such a regulation against children
Id. at 220, 102 S. Ct. at 2396.%

These plaintiffs who woul d be Louisiana | awers find no
support in Plyler. As nonimmgrant aliens, they entered this
country voluntarily and with an understanding of their limted,
tenporary status. They face no hurdle as debilitating as deni al of

primary and secondary education. That, under Section 3(B), they

49 The Court’s invalidation of the Texas |law further rested upon a
determ nation that the state’'s action was not in accord with congressional
policy. 1d. at 224-25, 102 S. . at 2399.
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are denied the ability to engage in a specific type of |egal work

—that requiring a license —is sinply not anal ogous to the plight
of illegal alien children. Nothing in Plyler conpels the

determ nation that nonimmgrant alien |aw students and tenporary
workers are simlarly situated to the children of illegal aliens,
and, thus, entitled to simlar heightened rational basis review
Under traditional rational basis analysis, a state |aw
classification that “neither burdens a fundanental right nor
targets a suspect class” will be upheld “so long as it bears a

rational relation to sone legitimte end.” Vacco v. Qill, 521

U S 793, 799, 117 S. . 2293, 2297 (1997) (enphasis added). The
key principle is the deference to legislative policy decisions
enbodied in courts’ reluctance to judge the wi sdom fairness, logic
or desirability of those choices. Viewed through this deferenti al
| ens, Section 3(B)’'s classification bears a rational relationship
tolegitimte state i nterests —Loui siana’s substantial interest in
regulating the practice of those it admts to its Dbar
Section 3(B) ains to assure clients that attorneys |icensed by the
Loui siana Bar will provide continuity and accountability in | egal
representation. The Bar’s ability to nonitor, regulate, and, when
necessary, discipline and sancti on nenbers of the Bar requires that
it be able to locate |awers under its jurisdiction. The State’s
determnation that the easily term nable status of noninm grant
aliens would inpair these interests and their enforcenent capacity
is not irrational.
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The plaintiffs argue that in focusing on the alleged
transi ence of noninm grant aliens, Section 3(B) irrationally fails
to deal with other causes of | awer nonfeasance. Wile it is true
that any attorney, regardless of citizenship status, could fal
ill, beconme unavailable to clients, or |leave the jurisdiction (and
many actually do |eave), such concerns are distinct from the
speci al quandary arising fromthe federally prescribed transience
of noni mm grant aliens. The probl emperceived by the defendants is
that if a noni mm grant practitioner | eaves the country (voluntarily
or by conpulsion) to the detrinent of Louisiana clients, such an
attorney would be utterly beyond the reach of the Louisiana Bar.
Contrary to the plaintiffs’ contentions, the international trans-
i ence of nonimmgrant alien practitioners is not anal ogous to that
of acitizen or inmmgrant alien practitioner who | eaves Loui si ana.
State reciprocity and interstate bar agreenents would allow the
Loui si ana Bar to pursue an attorney who rel ocates donestically, but
there is no doctrine of international reciprocity enabling the
Loui siana Bar to reach a nalfeasant or nonfeasant noni nm grant
attorney who has fled the United States. Even if the Bar tracked
down such an attorney in a foreign country, because noni mm grants
(in contrast to citizens and immgrant aliens) may not establish
domcile inthe United States and will usually have |imted assets
here, Louisiana courts would have questionable ability to exercise
jurisdiction over such a person. The state would be inpotent to
remedy unethical or inconpetent conduct, and a Louisiana client’s
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ability to seek redress would be frustrated. Section 3(B) is
underinclusive with respect to all possible foreseeable types of
attorney abandonnent, but it is not irrationally underinclusive
with respect to this particularly troubl esone situation.?>®

In these ways, Section 3(B), which [imts Bar adm ssion
to persons able to live and work permanently in the United States,
is rationally related to the state’s interest in assuring
continuity and accountability in legal representation. Section
3(B) does not make the mstake, renedied in Giffiths, of
denigrating aliens in general. Instead, Section 3(B) recognizes
that the inherent ternms and conditions of nonimm grant status al
but assure a |l ack of continuity and i npairnment of the Bar’s ability
to carry out its regulatory and police functions. As such,
Section 3(B) is a proper exercise of Louisiana's police powers in
pursuit of these interests.

Plaintiffs also conplain that Section 3(B) IS

irrationally overinclusive because it assunes that noninm grant

alien practitioners will be transient, when in fact they are just
as |likely, having gone to the trouble to be admtted to the
Louisiana Bar, to extend their stays in this country. The

50 I n concluding that the Bar Conmittee in Giffiths failedto establish

the necessity of excluding “all aliens fromthe practice of law in order to
vindicate its undoubted interest in high professional standards[,]” the Court
noted that “once adnmitted to the bar, |awers are subject to continuing scrutiny
by the organi zed bar and the courts . . . . the range of postadni ssion sanctions
extends from judgnments for contenpt to crimnal prosecutions and di sbarnent.”
413 U.S. at 727, 93 S. . at 2857-58. The Louisiana Bar’s concern that the
tenporary status of student and H 1B tenporary worker visa holders mght
frustrate its ability to carry out these functions is legitinate.
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plaintiffs’ argunent is plausible, but no nore so than the state’s

contrary hypothesis. Moreover, unlike Anerican citizens who seek

adm ssion to the bar in a state where they do not reside, the

nature of noninmmgrant transience is substantially different —
noni nm grant aliens cannot unilaterally change their transient or

nonci ti zen status.

The plaintiffs also generally criticize Section 3(B) as
overbroad (e.qg., because H 1B noni mm grants nust be sponsored by an
enployer, who in a case of nmalfeasance, may be ethically
responsi ble for the attorney’ s m sdeeds) and i npreci se i n achi evi ng
its desired ends. Even if it is flawed, the provision cannot be
legitimately characterized as arbitrary or irrational. A court’s
inquiry is not for |egislative precision, acuity, or acunen. See

Ronmer v. Evans, 517 U. S. 620, 632, 116 S. C. 1620, 1627 (1996)

(stating that “[i]n the ordinary case, a law w ||l be sustained if
it can be said to advance a |l egitimate governnent interest, even if
the | aw seens unwi se or works to the di sadvantage of a particul ar
group, or if the rationale for it seens tenuous”). Section 3(B)
may be undesirable in an increasingly globalized conmmercia

climate, but our perception of the wi sdomof the neasure fails to
render it constitutionally infirmunder traditional rational basis
revi ew. Section 3(B) need only be rationally related to sone
legitimate end. Roner, 517 U S at 632, 116 S. C. at 1627

Section 3(B) is, at the least, “roughly approximate” to the
concerns identified by Louisiana, given “limtations on the

28



practical ability of the state to renmedy every ill.” Plyler, 457
U S at 216, 102 S. . at 2394.

Because Section 3(B) serves a legitinmate end, and there
is no basis for applying a heightened l|evel of scrutiny, it
survives rational basis review.

2. Due Process
The LeCerc plaintiffs assert procedural due process

chall enges to Section 3(B). As aliens, they are persons

guaranteed due process of law by the Fifth and Fourteenth
Amendnent s.” Plyler, 457 US. at 210, 102 S C. at 2391
(citations omtted).% Procedural due process entitles a person to

a hearing before being deprived of an interest protected by the

Fourt eent h Anendment. Bd. of Regents v. Roth, 408 U S. 564, 570,

92 S. . 2701, 2705 (1972). As relevant here, “the existence of

eligibility rules” gives a party seeking adm ssion to
practice his chosen profession “an interest and claimto practice

to which procedural due process requirenents appl[y].”
Roth, 408 U S. at 577, n.15, 92 S. C. at 2709, n.15 (interna
citation omtted). However, procedural due process rights do not
vest in a party who has failed to seek a hearing before filing

suit. Goldsmth v. United State Bd. of Tax Appeals, 270 U S. 117,

123, 46 S. . 215, 218 (1926); See also Myrick v. Gty of Dallas,

810 F.2d 1382, 1388 (5th G r. 1987) (holding that a conpl ai nant

st The Privileges and I nmunities C ause protects only citizens. Conpare
Frazier v. Heebe, 482 U.S. 641, 107 S. . 2607 (1987).
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“cannot skip an available state renedy and then argue that the
deprivation by the state was the i nadequacy or |ack of the skipped
remedy”). Al t hough Louisiana’s Bar adm ssion rules gave the
plaintiffs an interest to which procedural due process rights
attached, the plaintiffs cannot state a claimfor a procedural due
process viol ati on because they opted not to appeal under Section 9.
3. Supremacy C ause and Preenption

The plaintiffs maintain that Section 3(B) is preenpted by
t he conprehensive statutory schene enbodied in the Immgration and
Nationality Act (“INA’) and conflicts with sone of its specific
provisions. Despite the federal government’s primacy over the
regul ation of inmgration, not “every state enactnent which in any
way deals with aliens is a regulation of immgration and thus per-
se preenpted . . . .” DeCanas, 424 U S. at 355, 96 S. . at 936.
The Constitution, by commtting regulation of inmmgration to the
federal governnent, did not deprive the states of all power to
| egislate regarding aliens.> |d. Nevertheless, ostensibly har-
nmoni ous state regulation may run afoul of the Supremacy O ause if

it, in effect, interferes with the goals of federal policy. [Id.

52 The Led erc plaintiffs further contend that NAFTA and GATS, which
they argue are intended to liberalize United States |icensing and certification
requi renents, evince congressional intent to preenpt restrictive state |icensing
schenes. The Lederc plaintiffs’ argunments concerning NAFTA and GATS are,
respectively, inapposite and unpreserved.

53 See Plyler, 457 U S. at 229, n.19, 102 S.C at 2396, n.19 (“If the
Federal Governnent has by uniform rule prescribed what it believes to be
appropriate standards for the treatnent of an alien subclass, the States may, of
course, followthe federal direction”) (citing DeCanas, 424 U S. 351, 96 S. C.
933) .
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Yet, even in this context, “[f]ederal regulation . . . should not
be deened preenptive in the absence of persuasive reasons —either
that the nature of the regulated subject matter permts no other
conclusion, or that the Congress has unm stakably so ordained.”
Id. at 356, 96 S. C. at 937 (internal citation omtted).

Section 3(B) is unquestionably a perm ssi bl e exercise of
Loui siana’s broad police powers to regulate enploynent within its
jurisdiction for the protection of its residents. See id. at 356,
96 S. . at 937 (explaining that a state has “broad . . . police
powers” to regul ate enploynent within its borders). The Louisiana
Suprene Court was rationally entitled to conclude that the
tenporary status of nonimmgrant aliens could inpede the Bar’'s
regul atory and disciplinary efforts.® Conditions that frustrate
the adm nistration of Louisiana’ s |licensing schene are “certainly
wthin the mainstream of such police power regulation.” [|d. at
356-57, 96 S. Ct. at 937.

Further, as a state regulation dealing wth the
enpl oynent of nonimmgrant aliens, Section 3(B) is not facially
preenpted by the | NA The Suprenme Court has acknow edged t hat
“there is no indication that Congress intended to preclude state
law in the area of [alien] enploynent regulation.” 1d. at 358,

362, 96 S. Ct. at 937-38, 940. Thus, the field of alien enpl oynent

54 Contrary to the plaintiffs' contentions, the status of bar adni ssion
rules in other states is neither controlling nor persuasive. A situation
di scerned as problematic by the state need not be viewed as pervasive or
universal in order to justify the state’'s attenpt to address it.
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tol erates harnoni ous state regul ati on.

The fact that Section 3(B) denies Bar adm ssion to sone
aliens and not to others conflicts neither with the INA nor with
the Suprene Court’s disposition in Toll. In Toll, the Court
invalidated a University of Mryland policy denying in-state
tuition status to G4 nonimmgrant aliens —who are permtted by
congressional directive to establish domcile in the United States
—as inconsistent with federal policy that prevented these student
aliens fromestablishing state domcile. Toll, 458 U S. at 11, 102
S. C. at 298S. Toll held that, “state regulation not
congressionally sanctioned that discrimnates against aliens
lawfully admtted to the country is inpermssible if it inposes
addi tional burdens not contenplated by Congress.” However, the
Court added a caveat:

To be sure, when Congress has done nothing nore than
permt a class of aliens to enter the country
tenporarily, the proper application of the principle is
likely to be a matter of sone di spute.

Toll 458 U. S at 12-13, 102 S. C. at 2983 (quoting, in part

DeCanas, 424 U. S. at 358, n.6, 96 S. C. at 938, n.6). The

substantive holding in Toll is distinguishable from the instant
case for two reasons. First, Section 3(B) raises the situation
contenpl ated, but not addressed, in Toll —the validity of state

| aws affecting transient nonimmgrant aliens. Second, there is no
i ncongruity between what Congress permts of student and tenporary

wor ker noni mm grants and what Section 3(B) prevents.
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First, as with the alien class in general, the sub-cl ass
of nonimmgrant aliens is itself heterogenous, and the distinctions
anong themare rel evant for preenption purposes. Toll specifically
di sti ngui shed between G 4 noni mm grant aliens —upon whom Congr ess
expressly declined to inpose domcile restrictions —and the F-1
student and H 1B tenporary worker noninmmgrant aliens at issue in
this case — upon whom Congress has clearly inposed domcile
restrictions.> Section 3(B) affects only the latter group

Second, Section 3(B) does not succunb to the Toll infir-
mty of proscribing by state | aw what Congress expressly permts by
federal statute. Section 3(B) does not prevent the |egal
matri cul ati on of noninm grant alien students admtted to the United
States on F-1 or J-1 visas. Section 3(B) is, in fact, consistent
Wi th provisions that prohibit student visa holders from obtaining

gai nful enploynent, require themto obtain specific authorization

55 As the Court stated in Toll:

[ T he noni nmi grant cl assificationis by no means honogeneous . .
For exanple, Congress expressly conditioned adm ssion for sone
purposes on an intent notto abandon a foreign residence or, by
inmplication, on an intent not to seek domcile in the United States
Co [A] noninm grant student is defined as “an alien having a
residence in a foreign country which he has no intention of

abandoning . . . and who seeks to enter the United States
tenporarily and solely for . . . study . . . .” § 101(a)(15)(F).
See also . . . § 101(a)(15)(H (tenporary worker having residence in
foreign country “which he has no intention of abandoning"). oo
But Congress did not restrict every noninmigrant class. In
particular, no restrictions on a noninmrigrant’s intent were placed
on [G4] aliens . . . [Tlhis was deliberate . . . confirnmed by the
regulations . . . which provide that G4 aliens are admtted for an

indefinite period .

Toll, 435 U S. 647, 665, 98 S. C. 1338, 1349 (enphasis added). See also Toll
I, 458 U.S. at 7, n.8 102 S. C. at 2980, n.8 (citing Toll, 435 at 665, 98
. Ct. at 1349 and 8 U . S.C. 8§ 1101(a)(15)(B), (F), (H).

S
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for certain types of matriculation-related enploynent, e.q.,
i nternshi ps and work-study prograns, requires their departure at
the expiration of their status, and prohibits them from
establishing domcile in the United States.

Nor does Section 3(B), contrary to plaintiffs’
contentions, prevent them from conplying with H 1B noni nm grant
visa requirenents. H 1B status requires the noni mm grant applicant
toqualify for a tenporary worker visa by presenting docunentation
of: a state professional |icense; a bachelor’s, or higher, degree
in the profession; an equivalent foreign degree; or equivalent
foreign experience. 8 CF.R 8 214.2(h). H 1B s four conpliance
measures are disjunctive; its professional |icensing option is
perm ssive, not mandatory. While Section 3(B) permts one of these
alternatives, it does not prevent an H 1B vi sa hol der who satisfies
at |least one of the other conpliance nethods from obtaining
enpl oynent within the broad field enconpassed by the practice of
| aw. Mor eover, Section 3(B) is consistent with an H 1B visa
provision that contenplates non-licensed enploynent.>® As

denonstrated, Section 3(B) is in accord, rather than conflict, with

56 8 CF.R § 214.2(h) provides that:

Duties without licensure. In certain occupations which generally
require licensure, a state may allow an i ndividual to fully practice
the occupation under the supervision of |I|icensed senior or
supervisory personnel in that occupation. In such cases, the
director shall examine the nature of the duties and the level at
which they are perforned. If the facts denonstrate that the alien
under supervision could fully performthe duties of the occupation

H classification may be granted.
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federal regulation of alien enploynent.

The plaintiffs finally argue that the INA inpliedly
preenpts Section 3(B) because it “stands as an obstacle to the
acconpl i shnent and execution of the full purpose and objectives of
Congress.” DeCanas, 424 U.S. at 363, 96 S. C. at 940. W
di sagree. As the Court made clear in DeCanas, the intersection of
state and federal |aw does not necessarily require or effect
preenption. Upholding a California law crimnalizing the enpl oy-
ment of illegal aliens, DeCanas held that the overlap of state and
federal law did not equate to “wthdrawal fromthe States of power
to regulate where the activity regulated was a nere periphera
concern” to the federal |aw. Id. at 361, 96 S. Ct. at 939.
Simlarly, while Section 3(B) prohibits Bar adm ssion of
noni nm grant aliens even though the INA permts H 1B visa hol ders
to seek professional licensing, the provision is “peripheral” to
intersecting federal |aw which does not itself mandate donestic
pr of essi onal |icensing.

Section 3(B) is a state Bar rule designed to address
| ocal problens arising fromthe transitory status of noni nm grant
aliens who, by the terns and conditions of their federal status,
possess fewer ties to the United States than any other group
(besides illegal aliens). Section 3(B) attenpts to protect
Loui siana residents seeking legal representation and affects a
cl ass of persons whom Congress has expressly prohibited fromliving
or working permanently in the United States. See id. at 363, 96
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S. C. at 940 (explaining that although federal | aw predom nates in

the field of immgration, there is mninmal federal interest in

state laws crafted to address |ocal problens and affecting | ocal

entities in a manner consistent with federal declarations). Rather

than standing as an obstacle to federal law, Section 3(B) 1is

consistent with the federal policy enbodied in the | NA
CONCLUSI ON

For the reasons stated herein, the judgnent in Lederc

et al. v. Wbb, et al., 270 F. Supp. 2d 779 (E.D. La. 2003) is

AFFI RVED. The judgnent in Wallace, et. al. v. Calogero, et al.

286 F. Supp. 2d 748 (E.D. La. 2003) is REVERSED.
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CARL E. STEWART, Circuit Judge, concurring in part and dissenting
in part:

| concur in the panel’s mgjority decision affirmng the
district courts’ rulings that: (1) Section 3(B) is not preenpted by
f eder al immgration or trade policy; (2) the defendants’
jurisdiction argunents should be denied; (3) the plaintiffs’ due
process argunments shoul d be di sm ssed, (4) plaintiff Affleck | acked
standing to assert a claimunder the NAFTA, and (5) the Leclerc
plaintiffs nmotion to reconsider should be denied. For the
followng reasons, | respectfully dissent from the majority’s

conclusion that the plaintiffs’ Equal Protection claim should be

di sm ssed.
First, | disagree with the nmajority’s conclusion that strict
scrutiny review should not apply to the issue before us. The

Suprene Court in G ahamv. Richardson held that "classifications

based on alienage, |ike those based on nationality or race, are
i nherently suspect and subject to close judicial scrutiny. Aliens
as a class are a prine exanple of a ‘discrete and insular’' mnority
for whom such hei ghtened judicial solicitude is appropriate." 403
US 365 372 (1971)(internal <citation omtted); see also

Applications of Giffiths, 413 U S. 717, 721 (1973). 1t should be

noted that not all limtations on aliens are suspect. See Foley v.

Connelie, 435 U. S. 291, 294 (1978). Although the general rule is
that classifications of aliens are suspect and strict scrutiny

should apply, the Court has also held that less than strict



scrutiny is warranted where a state |aw discrimnates based on
al i enage classificationregarding matters related to the denocratic
process. Id. ("a denocratic society can be ruled by its own
peopl e"). Al so, because Congress has plenary power to regulate
immgration, federal statutes and presidential orders that
di scrimnate against aliens are also reviewed with sonething | ess

than strict scrutiny. Vat hews v. Diaz, 426 U S. 67, 81 (1976)

("the relationship between the U S. and our alien visitors has been
commtted to the political branches of the federal governnent.
Since decisions in these matters may inplicate our relations with
foreign powers . . . such decisions are frequently of a character
nmore appropriate to either the Legislature or the Executive
branches than to the Judiciary."). In all other circunstances, the
Suprene Court has applied strict scrutiny to classifications based
on alienage. Alienage is defined as the state or condition of
being an alien. BLACK s LAWDCTIoNARY 79 (8th ed. 1999). An alien
is “any person not a citizen or national of the United States.” 8
US C 8§ 1101(a)(3). The majority is wary about "expandi ng" strict
scrutiny review to nonimmgrant aliens as a distinctive suspect
class in the absence of a black letter holding by the U S. Suprene
Court to that effect. | disagree with the magjority’s reservations
because the Suprene Court's statenent that "alienage is a suspect
class" by definition includes noninmmgrant aliens as part of that

cl ass.
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The majority enphasi zes that, as opposed to the Rule at issue
here, “the rule at issue in Giffiths effected a ‘total exclusion
[of all] aliens from the practice of law in Connecticut.”
Proposed Op. at 15. However, the Suprene Court has stated that
"[t]he fact that the [challenged] statute is not an absol ute bar
[against all aliens] does not nean that it does not discrimnate

against the class." Nyquist v. Mauclet, 432 U.S. 1, 9 (1977). It

is only inportant that the Rule is directed at aliens and only
aliens are harnmed by it. 1d. Section 3(b) only allows citizens
and resident aliens to apply for adm ssion to the Louisiana state

bar. 1n re Bourke, 819 So.2d 1020, 1021 (La. 2002). Because t he

Loui si ana Suprene Court has defined resident aliens as “aliens who
have been granted pernmanent resident status in the United States,”
id., the Rule discrimnates against all noninmmgrant aliens. The
Rul e does di scrim nate against the class because it is directed at
aliens and only aliens are harned by it.

In discussing the alien suspect class, the Suprenme Court has
referred to resi dent al i ens, al i ens and non-citizens
i nt er changabl y. The majority uses the term resident aliens in
referring to the suspect class first created in Gaham V.
Ri chardson. |In order to properly understand the semantics in this
case, it is necessary to explore the definitions used in the
Imm gration and Nationality Act (INA), 8 U S C § 1101, et seq.

All aliens legally admtted in the US fall into one of two
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categories: immgrant (persons who want to becone pernanent
residents) and non-inmgrant (persons granted stay for a limted
period of tinme). DaviD W SSBRODT, | MM GRATI ON LAW AND PROCEDURE 8§ 5-1 -
6-1(4th ed. 1998). These two broad categories are each further
divided into specific types of visas. Id. Inthe INA there is
no definition of resident alien, only a definition of residence as
referring "only to the place of general abode w thout regard to
intention."% See 8 U S.C. § 1101(a)(33). Thus, residence and
immgration status should be understood as two separate
di stinctions; one does not necessarily have to do with the other.

As the district court noted in Wallace v. Calogero, “the term

‘resident alien’ is broader than the Act’s immgration categories
and includes both immgrant and noninmmgrant aliens lawfully

residinginthe United States.” 286 F. Supp. 2d 748, 762 (E. D. La.

2003). In other words, a nonimmgrant alien who lives in the
United States is but one class of resident alien. | read the term
“resident alien,” as it 1is wused in the Suprene Court’s

jurisprudence, as sinply indicating that the alien resides in the

57 Resident alien is essentially a tax distinction. See 26 U. S.C. §
7701(b). There are prinmarily two ways to determ ne whether one is a resident
alien for tax purposes. The first is the green card test, if you have a green
card, and therefore are a pernanent resident, you are a resident under tax |aw
Id. at § 7701(b)(1)(A)(i). The other is the substantial presence test. Under
the substantial presence test you will be considered a U S. resident if you were
physically present in the U S. for at |east 31 cal endar days during the course
of the year and 183 days during the 3 year period that includes the current year
and two previous years i mmedi ately before it. 1d. at 8§ 7701(b)(3). Considering
H 1B vi sa hol ders, for exanple, can stay in the country for up to 6 years, it is
possible for an alien to be both a non-imrgrant and pay taxes as a resident
alien.
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United States. This point is further nmade clear by Justice

Bl ackmun’s majority opinion in Kl eindienst v. Mandel, 408 U S. 753

(1972). Justice Blacknmun, the author of the majority opinion in
G aham used the term “nonresident alien” to refer to plaintiff
Ernest Mandel, a Belgian citizen who resided in Brussels. 408 U S.
at 762.

The Court has not distinguished between imm grant aliens or
noni nm grants aliens when discussing the alienage suspect class
even though the Court has had before it cases which involved
extensive review of the Immgration and Naturalization Act and its
various classifications for admtted aliens; the Court was not
ignorant of the termnology associated with the INA's alien
classifications nor presumably of the distinctions between these

cl assifications. See e.qg., K eindienst, 408 U S. at 753, 757 n.4

(holding that a Belgian citizen living in Brussels, as an
unadm tted and nonresident alien, had no constitutional right of
entry to this country as a noninmgrant or otherw se”); see also

Saxbe v. Bustos, 419 U S. 65 (1974) (holding that daily and

seasonal alien commuters qualify as imm grant aliens rather than as
noni nm grant aliens). Despite the Court’s famliarity with the
di stinction between inmm grant and noni mm grant aliens, the Court
has still spoken of a general “alien” suspect class.

The defendants and the majority rely heavily on the fact that

the Court’s cases that enploy strict scrutiny analysis all involved
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plaintiffs who were pernmanent resident aliens.®® However, | am not
persuaded that based on this fact alone, the Court’s strict
scrutiny analysis should be restricted to laws that discrimnate
agai nst permanent resident aliens. Again, the Suprene Court has
not explicitly enphasized the alien plaintiffs’ permanent resident
status in discussing the alien suspect class. As the majority
opi ni on observes, noninm grant aliens have cone before the Court
asserting Equal Protection clains. Tw ce the Court found it

unnecessary to reach the Equal Protection issue, see Toll V.

Moreno, 458 U.S. 1 (1982) and Decanas V. Bica, 424 U S. 351

(1976), and once the Court applied rational basis review, see

Plyler v. Doe, 457 U. S. 202 (1982). Al though the Court applied

rational basis review to the aliens in Plyler, as the mpjority
notes, Plyler “is a far different case from the case at bar.”
Proposed Op. at 24. Plyler involved illegal aliens. |In refusing
to grant suspect classification to illegal aliens, the Court
focused on their undocunented and unlawfully status. Plyer, 457
U S at 219 n.19. The noninmmgrant aliens here, by contrast, are
lawfully admtted aliens. The Court’s opinions have applied strict
scrutiny review when the plaintiffs at issue are lawfully admtted
aliens who reside in the United States, like the plaintiffs here.

See e.qg., Takahashi v. Fish & Gane Commin, 334 U S. 410, 420

58 It should be noted that in sonme of the Suprene Court’s opinions, the
exact nature of the plaintiff's immgration status is unclear or not di scussed.
See e.q., Takahashi v. Fish & Gane Commin, 334 U. S. 410 (1948).
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(1948); Graham 403 U. S. at 371

The majority also relies heavily on the Suprenme Court's
statenent in Giffiths that "[r]esident aliens, |like citizens, pay
t axes, support the econony, serve in the Arned Forces, and
contribute in nyriad other ways to our society. |t is appropriate
that a State bear a heavy burden when it deprives them of
enpl oynent opportunities.” 413 U S. at 722. Nonimmgrant aliens
do pay taxes, support the econony and contribute in other ways to
our society. See n.1l, supra. Nonetheless, | amnot persuaded that
an aliens' ability to serve in the Armed Forces or pay taxes is the
primary rationale for affording suspect class designation to
aliens; after all aliens were afforded suspect class designation

before Giffiths. See Graham 403 U.S. 365. Instead, the basis for

aliens' cl ass designation seens to be prem sed on aliens' inability
to vote, and thus their inpotence in the political process, and the
| ong history of invidious discrimnation against them See Plyer,
457 U.S. at 218 n.14 (citing Gaham 403 U S. at 372); see also

ERWN CHEMERI NSKY, CONSTITUTIONAL LAw 618-19 (1997). See generally

Takahashi, 334 U. S. 410.

In order to distance noninmgrant aliens from the class of
"aliens" that the Suprenme Court has recognized as inherently
suspect, the mmjority enphasizes the tenporary and “transient”
status of noninmm grant aliens. However, the majority is unable to

avoid the Suprene Court's ruling in Toll v. Myreno, which
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recogni zed that nonimm grant aliens who hold a G4 visa are aliens
wth permanent status simlar to citizens and inmgrant aliens.

458 U.S. 1 (1983); see also Elkins v. WMreno, 435 U. S. 647, 663-64

(1978). The mgjority vigorously asserts that G4 noni mm grant
aliens are distinct fromthe noninmmgrant aliens here because the
aliens here are “transient nonimmgrant aliens,” a new alienage
classification crafted by the majority’s opinion only. However,
the constitutional challenge here is not an as applied challenge to
Section 3(b). The plaintiffs assert that the rule discrimnates
against all nonimmgrant aliens. Therefore, if one noni nm grant
alien group does not fit within the opinion's analysis— that
noni nm grant aliens are not a suspect class because they are not
"permanent" residents— then the majority’s argunent as a whol e nust
fail.

The majority states that “noni mm grant aliens—-who ordinarily
stipulate before entry to this country that they have no intention
of abandoning their native citizenship, and who enter with no
enforceable claim to establishing permanent residence or ties
here—-need not be accorded the extraordi nary protection of strict
scrutiny by virtue of their alien status alone.” Proposed Op. at
19. But, not all nonimmgrant aliens are required to keep a
per manent resi dence abroad and are not allowed tointend to stay in
the United States. Besides, G4 nonimmgrant aliens, the

| mm gration Act of 1990 states that H 1 and L category visa hol ders



(as sone of the plaintiffs are here) do not have to pledge an
intention to only stay in the United States tenporarily, and can
seek permanent residence in the United States. 22 CF. R 8§ 41.11;
8 CF.R 88 214.2 (h)(16), (1)(16); 68 No. 21 Interpreter Rel eases
681-84 (June 3, 1991). The BIA and the State Departnent also
recogni ze the doctrine of dual intent, which allows noni nm grant
aliens who are required to keep a pernmanent residence in their
foreign country to both express a short termintent to remain in
the United States tenporarily (so as to not contravene the
requi renents of the visa under which they entered) and a long term
intent toremaininthe United States permanently (so that they may

apply for adjustnent of status). Matter of Hosseinpour, 15 |&N

Dec. 191, 192 (BIA 1975); 70 No. 42 Interpreter Rel eases 1444,
1456-58 (No. 1, 1993).

| read the Suprene Court's jurisprudence to provide that
noni nm grant aliens, as persons who are not citizens nor nationals
of this country, are part of the alien suspect class and therefore,
laws that discrimnate against them are inherently suspect and
should be subjected to strict scrutiny review Because of the
Court’s opinions, the presunption should be that noninmm grant
aliens are part of the alien suspect class and the defendants
shoul d have t he burden of proving the opposite. |1 amnot persuaded
by the argunents put forth by the defendants that the Suprene Court

did not intend to include nonimmgrant aliens as part of the
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al i enage suspect classification.

Nevert hel ess, even assum ng arguendo that rational basis is
the appropriate analysis to be used in this case, | disagree with
the majority’s holding that the Louisiana rule survives rationa
basis review. To pass rational basis review, the defendants nust
show that nonimmgrant aliens pose sone special threat to the
State's legitimate interests, in a way that other permtted bar

applicants, citizens or immgrant aliens, do not. See Gty of

G eburne, Tex. v. O eburne Living &r., 473 U. S. 432, 447-50 (1985)

(“it 1s true that the nentally retarded as a group are indeed
different . . . [bJut this difference is largely irrelevant unl ess
the [group hone] and those who would occupy it would threaten
legitimate interests of the city in away that other permtted uses
such as boardi ng houses and hospitals would not. Because in our
view the record does not reveal any rational basis for believing
that the Featherston hone would pose any special threat to the
city's legitimate interests, we affirmthe judgnent below ”).

The majority opinion’s discussion of the equal protection
claimis nost problematic at this point because it is in essence
trying to “push a square peg into a round hole.” The defendants
assert that nonimmgrant aliens pose a special threat to the
integrity of the Louisiana bar because they could be unexpectedly
deported or they could I eave and go back to their hone country,

leaving litigants in the lurch. The defendants assert that unlike
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citizens and inmmgrant aliens, noninmgrant aliens are nore
susceptible to being "international transients.” The Louisiana
Suprene Court woul d be unable to reach nal f easant attorneys because
t he Loui si ana bar does not have reciprocity with other nations and
because noni nm grant aliens are not able to establish domcile and,
therefore, the state courts could not assert jurisdiction.

However true that nay be, these concerns apply equally to both
citizens and immgrant aliens. Citizens have a constitutiona

right to travel. Califano v. Gautier Torres, 435 U S. 1 (1978).

Al t hough the Louisiana state bar may have reciprocity with other
states, citizens could |eave the country and establish residency
abroad, and as the mgjority states, Louisiana does not have
reciprocity with other nations. Li kewi se, imm grant aliens may
travel abroad and not return, |eaving clients behind. Mbreover

both nonimmgrant aliens and immgrant aliens are subject to
deportation; only citizens nmay not be deported. The mgjority
asserts that noni nm grant aliens pose a special threat to Loui siana
clients because noninm grant aliens may not establish domcile or
have assets in Louisiana and, therefore, the courts nmay be
precl uded fromasserting jurisdiction over noni mm grant attorneys
shoul d the need to reach themarise. But the Louisiana bar has no
requi renent that bar applicants, or bar nenbers, be Louisiana
residents or spend any tine in Louisiana or in any way have a

connection with the state. Therefore, Louisiana courts nay al so be
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unabl e to assert jurisdiction over nenbers of the Loui siana bar who
are citizens or inmgrant aliens. Mreover, it may be possible for
nonimm grant aliens to be domciled in Louisiana—as the Suprene
Court found that the nonimmgrant alien plaintiffs were in Toll.
See 458 U S. at 17. As the district court in Wall ace averred:
The Rule does not restrict nenbership to the bar to
citizens and immgrant aliens who plan to reside
permanent|ly in Louisiana. Noninmm grant aliens as a cl ass
are not necessarily nore transient than other groups.
Citizens and imm grant aliens may be admtted to the bar
even if they have no intention of residing in Louisiana.
Loui si ana attorneys rel ocate to other states and nmai ntain
bar nmenbership in states where they do not reside. Due to
advances in technol ogy, attorneys can provide services
and representation to clients fromvirtually anywhere.
Loui siana attorneys retire, die, and | eave the practice
for a nyriad of reasons. |If the Louisiana Suprene Court
were concerned wth transience, the Rule would be
cal cul ated to address that problemdirectly. However, the
Rule only excludes a fraction of persons who may have
tenporary residence in the state. The fact that the
Plaintiffs nust | eave on a date certain does not change
the analysis. On the contrary, it m ght be an advant age.

Plaintiffs will be able to plan in advance for their
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departure and nake the necessary arrangenents to protect

the interests of their clients.

Wl | ace, 286 F. Supp.?2d at 763.

In ny view, the Louisiana rule does not pass constitutional
muster under even the exceedingly permssive rational basis
standard of review The Rule at issue is purported to be a
prophyl actic renmedy to i nsul ate potential clients fromlawers who
are forced to |leave the country unexpectedly, or who |eave the
country voluntarily, wthout an available neans for the state
courts to assert jurisdiction to reach the nmal feasant attorneys.
However, if the purpose of the Rule is to protect court dockets
fromdisruption and protect the state’s citizens fromlawers who
may | eave suddenly, the Rule is not the | east restrictive way to do
it nor, as the district court in Wallace noted, is the Rule in fact
cal cul ated to achieve this purpose.

For the foregoing reasons, | respectfully dissent fromthe
majority's dismssal of the plaintiffs’ Equal Protection claimand

the reversal of the district court’s judgnent in Wallace v.

Cal ogero.

49



