United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 17, 2005

Charles R. Fulbruge llI
Clerk

No. 03-11291
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D HI LL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:03-CR-159-G 2

Bef ore BENAVI DES, CLEMENT, and PRADO, Circuit Judges.
PER CURI AM *

David H Il was tried before a jury and convicted of
conspiracy to manufacture and possess with the intent to
distribute in excess of 500 grans or nore of a m xture containing
a detectabl e anount of nethanphetamne, in violation of 21 U S. C
8§ 846. He argues that the district court erred under United

States v. Booker, 125 S. C. 738 (2005), when it sentenced him

based on factual determ nations that were not included in the

jury verdict or admtted by HII.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Hll did not raise this issue in the district court;

therefore, this court’s reviewis for plain error. United States

v. Mares, 402 F.3d 511, 513, 520-22 (5th Cr. 2005), petition for

cert. filed (Mar. 31, 2005) (No. 04-9517). |In Hll’s case, as in

Mares, there was clear or obvious Booker error because the
district court inposed a sentence based on judge found facts that
were neither admtted by Hill nor found by a jury in a nmandatory
CGui delines system See id. at 520-21.

Hill asserts that he would have received a | esser sentence
w t hout the enhancenments. Hll’s assertion that his sentence
woul d have been | ower absent the extra verdict enhancenents fails

to establish that the Booker error affected his substanti al

rights. See United States v. Bringier, 405 F.3d 310, 318 (5th

Cr. 2005), petition for cert. filed (July 26, 2005) (No. 05-

5535). Furthernore, Hill has not shown, with a probability
sufficient to underm ne confidence in the outcone, that if the

j udge had sentenced hi munder an advi sory sentencing regine,
rather than a mandatory one, he would have received a | esser
sentence. He therefore has failed to establish plain error. See

United States v. Infante, 404 F.3d 376, 395 (5th Cr. 2005).

To the extent that H Il is arguing that the Booker error
shoul d be presuned prejudicial, this argunent is at odds with

Mares, 402 F.3d at 520-22, and is therefore rejected. See United

States v. Ml veaux, 411 F.3d 558, 561 and n.9 (5th Gr. 2005),

petition for cert. filed (July 11, 2005) (No. 05-5297).

The judgnent of the district court is AFFI RVED



