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Ri ckie Dufrene, Texas inmate # 603712, appeals fromthe
dism ssal of his 42 U S.C. § 1983 suit pursuant to Heck v.
Hunphrey, 512 U. S. 477 (1994), for failure to state a claim
Dufrene’ s claimwas based on the all eged premature destruction of
evi dence of his crinme, which prevents Dufrene from availing
hi msel f of the opportunity for DNA testing provided by Texas | aw.

We review the district court’s dismssal de novo, applying the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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sane standard used for FED. R Qv. P. 12(b)(6) dism ssals. See

Hart v. Hairston, 343 F.3d 762, 763-64 (5th Gr. 2003).

Dufrene argues that the district court m sconstrued his
conplaint as an attack on the validity of his conviction.

Not wi t hst andi ng Dufrene’s contentions, were the district court to
award Dufrene danmages on his claimregarding the destruction of
evidence and the |loss of the opportunity for DNA testing, the
validity of his conviction would be inplicitly questioned. Under
Heck, Dufrene’s claimis not actionable because he has not shown
that his conviction has been reversed on direct appeal, expunged
by executive order, invalidated by other state neans, or called
into question by the issuance of a federal habeas wit. See
Heck, 512 U.S. at 486.

Dufrene al so argues that the Antiterrorismand Effective
Death Penalty Act (“AEDPA’) is unconstitutional in various
respects. The AEDPA' s tine-bar and successive-petition
provi sions do not preclude Dufrene from achieving a favorable

termnation, as required by Heck. See id. The AEDPA s

provi sions do not restrict Dufrene’s ability to file necessary
| egal docunents, and thus do not deny Dufrene his right of access

to the courts. See Brewer v. WIlkinson, 3 F.3d 816, 820-21 (5th

Cir. 1993). Nor do the AEDPA s provisions violate the principle

of separation of powers, see Plaut v. Spendthrift Farm Inc., 514

U S 211, 218-19 (1995), or violate the Suspension C ause. See

Fel ker v. Turpin, 518 U S. 651, 664 (1996).
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Dufrene’ s appeal is wthout arguable nerit and is therefore

di sm ssed as frivol ous. See 5THCQR R 42.2; Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Both the district court’s
dism ssal and this court’s dism ssal of the instant appeal count
as strikes for purposes of 28 U S.C. 8§ 1915(g). See 28 U. S C

8 1915(g); Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996). Dufrene is cautioned that if he accunul ates three strikes
under 8§ 1915(g), he will not be able to proceed in forma pauperis
in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED



