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USDC No. 7:03-CVv-174

Bef ore BENAVI DES, CLEMENT, and PRADO, Circuit Judges.
PER CURI AM *

Charles Clay Warner, Jr., Texas state prisoner # 502362, has
filed an application to proceed in forma pauperis (“IFP’) on
appeal follow ng the magi strate judge’s order granting the
def endants’ notion for sunmary judgnent and di sm ssing Warner’s
42 U.S.C. § 1983 conplaint. Wrner is effectively challenging
the magi strate judge’s certification that he should not be

granted | FP status because his appeal was not taken in good

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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faith. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Gr. 1997);

28 U.S.C. § 1915(a)(3); FED. R APP. P. 24(a).

However, Warner argues that the magi strate judge’s denial of
his request to proceed | FP on appeal was inproper because the
magi strate judge focused on the nerits of his clainms rather than
his indigency. Warner has failed to show that the magistrate
judge erred in determning that his appeal was not taken in good
faith because Warner’s underlying clains were frivolous. Thus,
Warner has failed to denonstrate that he is entitled to proceed
| FP on appeal. See Baugh, 117 F.3d at 201-02. Accordingly,
Warner’s request for IFP status is DENIED, and his appeal is
DI SM SSED as frivol ous. See Baugh, 117 F.3d at 202 & n. 24;
5STH AR R 42. 2.

The dism ssal of this appeal as frivolous counts as a strike
for purposes of the three-strikes provision, 28 U S. C. 8§ 1915(9).

See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996).

Warner is cautioned that if he accunul ates three strikes, he wll
not be permtted to proceed IFP in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under inm nent danger of serious physical injury. See
28 U.S.C. § 1915(qg).

| FP DENI ED, APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG

| SSUED



