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GARWOOD, Circuit Judge:

The Ti mes- Pi cayune Publ i shi ng Corporation (Ti mes-Pi cayune), a
Loui siana citizen, brought suit against Zurich Anerican |nsurance
Conpany (Zurich), a New York citizen, inthe state court of Ol eans
Parish, Louisiana alleging various state |aw causes of action
related to Zurich’s refusal to pay the Tines-Picayune, as an
i nsured under a Zurich excess policy covering enpl oyee di shonesty,

for certain enbezzl enment | osses. Zurich renoved the case to the



Eastern District of Louisiana, and the district court ultimtely
entered sunmary judgnent in its favor. W reverse.
Facts and Proceedi ngs Bel ow

The material facts of this case are undi sputed.

From January 1, 1995 until July 1, 2001, the Tines-Picayune
was i nsured under a series of six $1,000,000 primary insurance
policies issued by Federal I|nsurance Conpany (Federal) that
covered, anong other things, acts of enployee dishonesty. The
first of these primary policies ran fromJanuary 1, 1995, to July
1, 1996, and each subsequent policy was for a one year term
beginning July 1, with the sixth and final primary policy running
fromJuly 1, 2000, to July 1, 2001. Notably, the Federal primary
polices each contenplated the possibility that surreptitious
crinmes |ike enbezzl enent m ght be perpetrated during the life of
one policy but not discovered until sonetinme thereafter. Each of
the primary policies covered | osses occurring during the policy
period and required the insured to file proof of loss within 120
days after discovery of the |oss. Coverage extended to | osses
di scovered within one year after the policy expired (the
“di scovery period”’).! Inportantly here, each primary policy also

provi ded coverage on certain conditions for |osses which occurred

! Each primary policy provided:

“ DI SCOVERY PERI CD

Thi s i nsurance does not cover any | oss, sustained by
any insured, discovered |ater than one year foll ow ng
termnation of this insurance in its entirety.”
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prior to the policy period, pursuant to a “Prior Loss” clause
readi ng as foll ows:

“LOSS SUSTAI NED PRI OR TO EFFECTI VE DATE

I f you were continuously insured by a policy prior to
this insurance providing the sane insurance as this
policy, but cannot recover on a | oss because that
policy was term nated and its di scovery period has run
out, we will cover your |oss provided:

1. this insurance woul d have covered your loss had it
been in effect at the time the acts that caused the
| oss occurred; and

2. you discovered the loss within one year after this
i nsurance i s term nat ed.

W will not pay nore than the Limt of Insurance for

the | oss under the prior policy or under this insurance

when it becane effective, whichever is |ess. The anount

we pay will be a part of this insurance, not in

addition to it.

| f we have insured you under other policies whose

di scovery period had not run out when you discovered a

| oss that occurred partly under those policies and

partly under this policy, we will pay up to the Limt

of I nsurance under this policy or the prior policies

i ssued by us, whichever is less.”

In January of 1995 a Ti nes-Pi cayune enpl oyee nanmed Art hur
Anzal one enbarked on a six-year enbezzl enment schene during which
he woul d eventual ly steal $2,205,879 fromthe Tinmes-Picayune
until he was discovered in Decenber of 2000. Over the course of
his crinme, Anzal one stole: $536,428 during the termof Federal’s
first primary policy (1/1/95 - 7/1/96); $268,871 during the
second policy (7/1/96 - 7/1/97); $234,707 during the third policy
(7/1/97 - 7/1/98); $330,647 during the fourth policy (7/1/98 -

7/ 1/ 99); $562,859 during the fifth policy (7/1/99 - 7/1/00); and



$272,367 during the sixth (and last) primary policy (7/1/00 -
7/1/01). Follow ng the discovery of Anzal one’s ongoing theft,
the Tinmes-Picayune tinely nade proof of loss and filed a claim
wth Federal under its sixth primary policy for both the | osses
incurred during that policy period as well as the previously
undet ected | osses that were sustained while the precedi ng Federal
primary policies were in effect. Though it did not admt
liability, Federal in Decenber 2001 settled with the Tines-
Pi cayune for the full policy limt of $1,000, 000.

That settlenent, however, |eft the Tinmes-Picayune with
$1, 205,879 in enbezzl enent | osses that were not reinbursed by
Federal’s primary policy. It was to recover this sumthat the
Ti mes- Pi cayune turned to Zurich. In July of 1996, along with its
second primary policy, the Tines-Picayune al so purchased from
Federal a $1, 500,000 excess policy that would cover, inter alia,
acts of enpl oyee di shonesty exceedi ng the $1, 000,000 policy limt
of the underlying primary policy. The Tines-Picayune renewed
this one-year excess policy wwth Federal on July 1, 1997, but, on
July 1, 1998, the Tines-Picayune swtched excess carriers and
bought a three-year, $1,500,000 policy from Zurich that was
effective fromJuly 1, 1998 until July 1, 2001. The Ti nes-
Picayune tinely filed an excess claimw th Zurich for the
$1, 205,879 not covered by (because in excess of the policy limts

of ) the Federal July 1, 2000 - July 1, 2001 primary policy.



Zurich bal ked, however. First, although the Zurich excess
policy itself contains no Prior Loss clause (nor any express
limtation to | osses after policy inception or exclusion of pre-
policy |osses), the third sentence of the excess policy’s
i nsuring clause provides that “coverage under this policy shal
then [on exhaustion of required primary coverage] apply in
conformance with and subject to the warranties, limtations,
condi tions, provisions, and other terns of the Primary Policy.”
Accordi ngly, Zurich contended that under the Prior Loss clause in
the Federal primary policy, Zurich was not responsible for any
| osses incurred before July 1, 1998 because in neither year in
whi ch the Tines-Pi cayune had excess coverage from Federal did
Anzal one enbezzle nore than the $1,000,000 Iimt of the
underlying primary policy.? Second, in light of its conclusion
that it had no liability under the Prior Loss clause, Zurich
mai ntained that it was only bound to cover | osses exceeding
$1, 000, 000 incurred during the three-year life of its own excess
policy (7/1/98 - 7/1/01). The anmount Anzal one enbezzl ed during
this three-year period was $1, 165,873. Zurich took the position
t hat, once Federal’s $1,000,000 in primary coverage was
subtracted, its exposure under its $1,500,000 excess policy was
actually only $165,873 out of the $1, 205,879 in enbezzl enent

| osses that were not covered by (because in excess of the limts

2 The Ti nmes-Pi cayune did not carry excess insurance from
January 1, 1995 to July 1, 1996.



of) the Federal primary policy.® Zurich offered to settle for
roughly this anount and in fact made a $93, 064 paynent to the
Ti mes- Pi cayune.

On Septenber 19, 2002, the Tines-Picayune filed a six-count
conplaint in Louisiana state court alleging, inter alia: (1)
comon | aw breach of the Zurich excess insurance policy contract;
(2) breach of contract in bad faith; (3) a violation of LA REv.
STAT. ANN. 8§ 22:1220, which requires the pronpt adjustnent of
insurance clainms in good faith; (4) a violation of LA Rev. STAT.
ANN. 8§ 22:658, which requires pronpt paynent of a claimon
recei pt of a satisfactory proof of loss; (5) a breach of the
comon | aw i nplied covenant of good faith and fair dealing; and
(6) declaratory judgnent. Zurich renoved the case to federa
court on the basis of diversity jurisdiction under 28 U S.C. 8§
1332. ¢

The district court granted partial summary judgnent to
Zurich, ruling as a matter of law that Zurich's excess policy
unanbi guously confined its liability only to those | osses
incurred during the three-year termof the Zurich policy that

exceeded the $1,000,000 limt of the underlying Federal primry

3 The Zurich policy has a $1,500 deductible but we ignore
that to sinplify the cal cul ati ons.

4 The parties consented to trial and disposition by the
magi strate judge, so references to the district court refer to
the magi strate judge.



policy. The district court subsequently entered a FED. R CQv. P
54(b) judgnent as to count one of the conplaint, concluding that,
in light of the partial summary judgnent order and a paynent
al ready nmade to the Tines-Picayune, Zurich’s remaining liability
on count one was $60,000. The prem se behind the Rule 54(b)
judgnent is that the Tines-Picayune could not prevail on any of
its five other causes of action without first having prevailed on
its basic breach of contract claim

The only issue the Tinmes-Picayune rai ses on appeal is
whet her Zurich is responsible under its excess policy for all (or
sone part greater than awarded by the district court) of the
$1, 205,879 in enbezzl enent | osses that were not covered by
(because in excess of the policy limts of) Federal’'s July 1,
2000 - July 1, 2001 primary policy, or is only responsible for
$165, 873 of the $1, 165,873 that was enbezzl ed during the three-

year termof Zurich’s excess policy.

St andard of Revi ew
A grant of summary judgnent is reviewed de novo under the
sane standard applied by the district court. Keelan v. Mjesco
Software, Inc., 407 F.3d 332, *9 (5th Cr. 2005). Were, as in
the instant case, none of the material facts are in dispute, the
court may enter judgnent as a matter of |aw

Anal ysi s



The Language of the Excess |Insurance Contract

The parties do not dispute that Louisiana |aw controls.

“Under Louisiana |law, a court should
interpret an insurance policy under ordinary
principles for the interpretation of a
contract. The intentions of the parties, as
reflected by the words of the policy, should
determ ne the extent of coverage. The words
shoul d be given their plain neanings, and the
court should not change the coverage of the
policy under the guise of interpreting

anbi guous | anguage. The court shoul d
consider the policy as a whole, and interpret

the policy to fulfill the reasonable
expectations of the parties in the |ight of
the custons and usages of the industry. |If a

cl ause remai ns anbi guous after such
consideration, then it should be construed
agai nst the insurer.”

Trinity Indus., Inc. v. Ins. Co. of NN Am, 916 F.2d 267, 269

(5th Gr. 1990) (citations and footnotes omtted).

W begin,

therefore, with the rel evant provisions of the

Zurich policy itself.

a.

The insuring clause of the Zurich policy provides:

| NSURI NG CLAUSE.

The Underwriter shall provide the |Insureds
W th insurance coverage during the Policy
Peri od excess of the Underlying |Insurance.
Coverage under this policy shall attach only
after all of the Limt(s) of Liability of the
Underlying I nsurance has been exhausted by
the actual paynent of |oss(es). Except as
ot herwi se provi ded herein, coverage under
this policy shall then apply in confornmance
with and subject to the warranti es,
limtations, conditions, provisions, and
other ternms of the Primary Policy as in
effect the first day of the Policy Period,
together with the warranties and limtations
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of any other Underlying Insurance. 1In no
event shall coverage under this policy be
br oader than coverage under any Underl yi ng
| nsur ance.”

b. The drop down clause (Clause I11B) of the Zurich
policy provides:

“B. REDUCTI ON EXHAUSTI ON OF UNDERLYI NG
LIMTS

In the event and only in the event of the
reduction or exhaustion of the Limt(s) of
Liability of the Underlying Insurance solely
as the result of actual paynent of |oss
covered thereunder, this policy shall: (i) in
the event of reduction, pay excess of the
reduced Limt(s) of Liability of the
Underlying Insurance, and (ii) in the event
of exhaustion, continue in force as primry
i nsurance excess of the retention applicable
in the Primary Policy, which retention shal
be applied to any subsequent | oss as
specified in the Primary Policy.

Not wi t hst andi ng any of the terns of this
policy which m ght be construed otherw se,
this policy shall drop down only in the event
of reduction of exhaustion of the Underlying
| nsurance by the actual paynent of |oss and
shal |l not drop down for any other reason

i ncluding, but not limted to,

uncol lectibility (in whole or in part) of any
Underlying I nsurance. The risk of

uncol lectibility of such underlying |Insurance
(in whole or in part) whether because of
financial inpairnment or insolvency of the
underlying insurer or for any other reason,
is expressly retained by the Insureds and is
not in any way or under any circunstances

i nsured or assuned by the Underwriter.”

2. The Decision of the District Court
In granting sunmary judgnent to Zurich on the contract

claim the district court largely ignored the Zurich policy’s



drop down cl ause, and focused instead on the Prior Loss clause of
the Federal primary policy. It adopted this approach in reliance
on First Nat’| Bank of Amarillo v. Continental Cas. Co., 71 F.2d

838, 839 (5th Cir. 1934).

In Amarillo, the First National Bank of Amarillo, Texas,
bought two insurance policies, called “bonds” in that case, from
Continental on February 7, 1931. One Continental policy provided
$50,000 in primary coverage and replaced a prior primry policy
i ssued by another insurer for the same anount. The other
Continental policy provided $50,000 in excess coverage. Unlike
Continental’s primary policy, the excess policy did not replace
preexi sting excess coverage from Conti nental or any other
insurer. The excess policy had a rider stating that it would
provi de excess coverage for any |oss sustained under the prior
primary policy that was uncol |l ecti bl e because that policy had
been term nat ed.

In April of 1932, First National Bank di scovered that an
enpl oyee had enbezzl ed $78,000. The enbezzl er stole $46, 000
bef ore February 7, 1931 and $32,000 thereafter. 1In other words,
neither before nor during the termof Continental’s excess policy
did the enbezzler steal nore than the $50,000 Iimt of the
underlying primary policies.

The Continental primary policy had a rider attached to it

that covered undetected prior |osses as long as those | osses
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woul d have been covered by First National Bank’s prior primry
policy (issued by another insurer). Continental exhausted the
$50, 000 primary policy by paying $46,000 for the prior |oss and
$4,000 for the loss incurred during the termof its own primry
policy. The First National Bank then sought to collect the
remai ni ng $28, 000 from Conti nental under the $50, 000 excess
policy, but Continental refused to pay.

This court, over a vigorous dissent by Judge Hutcheson,
sided with Continental. Though not citing any contractual
| anguage, the court began by concluding that the remaining
$28, 000 coul d not be collected under the excess policy itself
because it provided only for future |osses in excess of $50, 000
and First National Bank only sustained a $32,000 | oss after
February 7, 1931. The court then turned to the rider attached to
the excess policy. The court reasoned that this rider too could
not be invoked because it referred specifically to | osses that
woul d have been recoverabl e under the prior primary policy and
t he anobunt enbezzled during the |life of that policy did not
exceed $50, 000.

It was irrelevant to the court that Continental’s primary
i nsurance had been exhausted by the paynent of benefits for
aggregate | osses suffered during both the prior and current
primary policies:

“The primary bond becane |iable under the

terns of its own rider for the | oss of
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$46, 000 sustained during the life of the
prior bond. That bond and the prior cancel ed
bond may not properly be treated as one and

t hereby nake the excess bond |iable for

| osses which it had not assuned. The excess
bond assuned liability for | osses above

$50, 000 incurred either before or after its
effective date; but it did not contenplate or
aut hori ze the addi ng together or conbining of
| osses incurred both before and after that
date. To take future | osses and add themto
past | osses and thus nmake up an anount
sufficient to create a liability under the
excess bond woul d be not to construe the
contract by which the Casualty Conpany agreed
to be bound, but to nake one under which the
bank coul d recover.”

71 F.2d at 839.

The district court applied this reasoning to the Tines-
Pi cayune’s claim concluding that the Prior Loss provision of the
Federal primary policy, as applicable under the | anguage of the
third sentence of the insuring clause of Zurich's excess policy,
was never triggered because the enbezzl enent | osses incurred
during the two years of prior excess coverage anounted to only
$503, 578, well under the $1,000,000 Iimt of the Federal primary
policies then in force.® Finding that the primary policy’'s Prior
Loss provision (as applicable in the Zurich excess policy under
that policy’s insuring clause) was never triggered, the district

court ruled that Zurich was responsible only for prospective

5> For the purposes of calculating the Tines-Picayune’'s prior
| osses, the district court aggregated the | osses sustained from
July 1, 1996 to July 1, 1998, when the Zurich excess policy took
effect. In using this approach, the district court rejected
Zurich's argunent that its prior |oss coverage would only be
triggered if losses in any given year exceeded $1, 000, 000.
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| osses exceedi ng $1, 000,000 that were incurred after the July 1,
1998 inception date of its excess policy. This resulted in
liability to the Times-Pi cayune under the contract for $165, 873
because the Ti nes-Pi cayune suffered a $1, 165,873 | oss over the
course of Zurich's three-year policy. Put differently, the
district court ruled that Zurich’s $1,500,000 excess policy was
only responsible for $165,873 of the entire $1, 205,879 that the
Ti mes- Pi cayune | ost over and above the $1,000,000 limt of its
primary policy with Federal. The district court, follow ng
Amarillo, ruled that it was irrelevant that the July 1, 2000 -
July 1, 2001 primary policy had been exhausted by prior |osses.

3. The Scope of Excess Coverage

a. Amarill o does not control

We begin with the conclusion that Ararillo is not
controlling authority. Amarillo was decided in 1934, four years
before the Suprene Court issued its |andmark decision Erie R R
v. Thonpkins, 58 S. C. 817 (1938), in which the Court held that
federal courts sitting in diversity should apply substantive
state | aw and federal procedural law. Amarillo cites no court
decision, treatise or other authority whatever in support of its
concl usions, and the only reasonable inference is that the
Amarill o panel was sinply elucidating a federal common | aw of
i nsurance contracts, a law that has long since ceased to apply to

cases of this kind. Furthernore, Amarill o was on appeal fromthe
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Northern District of Texas, not a federal court in Louisiana. In
our view, it is inappropriate to treat such a pre-Erie Texas
case, particularly one that went uncited between 1936 and the
decision of the district court in this case, as controlling
authority respecting an insurance contract dispute under
Loui si ana | aw. ®

In addition, even if we were to consider Amarillo, it is
di stinguishable on its facts. First, unlike the instant case,
there were no preexisting excess policies in Amarillo. Second,
and nore inportantly, the Prior Loss provision was in the excess
policy itself in Ararillo and it specifically referred to a | oss
t hat woul d have been collectible under the prior primary policy.
In the instant case, on the other hand, the Prior Loss clause in
the Federal primary policy, so far as applicable in Zurich’'s
excess policy, if it can properly be read to itself |imt the
excess Zurich policy’ s coverage in ways it does not |imt the
primary policy’ s coverage, is nost reasonably read, in |ight of
all the provisions of Zurich's excess policy, as referring to
Federal s prior excess policy, and, as wll be discussed in sone
detail below, we conclude that Federal’s prior excess coverage in
this case woul d have covered the prior excess |osses.

b. The insuring and drop down cl auses control

6 Until the district court resurrected it, Amarillo had only
been cited by National Surety Co. v. First Nat’|l Bank, 61 P.2d
1122 (Ol a. 1936).

14



The district court discussed neither the insuring nor the
drop down cl auses of the Zurich policy in its partial sunmary
judgnent order. Instead, largely it seens in reliance on
Amarillo, the district court started with the assunption that the
Prior Loss clause exclusively controls because sone of the
enbezzl enent | osses were incurred before the July 1, 1998
i nception date of the Zurich policy. This assunption was error,
however, because it prevented the district court from giving
proper effect to the excess policy’s insuring and drop down
cl auses. Texas Eastern Transm ssion Corp. v. Anerada Hess Corp.
145 F. 3d 737, 742 (5th G r. 1998) (“‘Each provision of a contract
must be interpreted in light of the other provisions so that each
is given the neani ng suggested by the contract as a whol e.
Contract provisions susceptible to different neani ngs shoul d be
interpreted ‘to avoid neutralizing or ignoring any of them or
treating themas surplusage,’ and ‘to preserve validity [of the
contract].’” (quoting LA Cv. CooeE ANN. 8§ 2050 and Lanbert v.

Maryl and Cas. Co., 418 So.2d 553, 559-60 (La. 1982))). Wen
t hese cl auses are properly understood in |ight of the excess
policy as a whole, the scope of Zurich’s liability clearly
expands in favor of the Tines-Picayune.

Zurich's excess insurance plainly covers prospective | osses;
| osses, in other words, that were incurred fromthe July 1, 1998

i nception date forward. Wth respect to the Ti nes-Pi cayune’s
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prospective | osses, there is no dispute that Anzal one stole

$1, 165,873 over the three-year period of Zurich' s excess policy.
We begin, therefore, with whether the district court was correct
inruling that Zurich' s excess policy only covers $165, 873 of
this | oss.

To answer this question, we turn to the plain | anguage of
the Zurich excess policy. Section one of the excess policy,
titled the insuring clause, states in relevant part:

“The Underwriter shall provide the Insureds with

i nsurance coverage during the Policy Period Excess of

the Underlying Insurance. Coverage under this policy

shal |l attach only after all of the Limt(s) of

Liability of the Underlying |Insurance has been

exhausted by the actual paynent of |oss(es).”

The nost straightforward construction of this clause is that
Zurich wll pay for covered |osses that the primary policy wll
not cover because it has been exhausted by the actual paynent of
benefits. This reading of the insuring clause is substantially
reenforced by the unanbi guous | anguage of the drop down cl ause,
whi ch obligates Zurich “in the event of exhaustion, [to] continue

in force as primary insurance excess of the retention applicable

inthe Primary Policy.”” Under the wording of these two cl auses,

" Zurich contends that the drop down cl ause has no
application to this case because , by virtue of its sub-clause
(ii), the provision of the drop down clause stating that the
Zurich policy will drop down as primary coverage insurance in the
event of exhaustion applies only to subsequent |osses. The plain
| anguage of the sub-clause (ii), however, is clear that what
applies in the event of subsequent |losses is sinply the retention
applicable to the exhausted primary policy.
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Zurich's duty to pay is triggered by a single condition: the
exhaustion of the underlying primary policy by actual paynent of
benefits.

Nei t her the insuring clause nor the drop down cl ause, nor
anything else in Zurich’s policy, clearly conduces to Zurich’s
vi ew, which was adopted by the district court, that liability
attaches only after both of two distinct conditions are net: (1)
exhaustion of the underlying primary insurance; and (2) in the
event the first condition is net, Zurich is in any case only
bound to cover that part of |osses sustained during its policy
peri od that exceed $1,000,000. While this second condition may
be sonething Amarill o suggests, it is not what the policy itself,
taken as a whole, provides. There is sinply nothing in the plain
| anguage of the excess policy clearly stating that Zurich is only
bound to pay for |osses (exceeding $1, 000, 000) which were
incurred during the period of its policy. To the extent that the
district court and Zurich have devel oped a plausible alternative
construction of the excess policy, all they have done is
manuf actured an anbiguity and it is elenmentary under Loui siana
| aw t hat such anmbiguities are construed in favor of coverage.

Between July 1, 1998 and the di scovery of Anzal one’s
enbezzl enent in Decenber of 2000, the Tines-Picayune undi sputedly
| ost $1,165,873. It is also undisputed that the Federal primry

policy was entirely exhausted by the paynent of actual |osses to
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t he Ti mes-Pi cayune for enbezzl enent | osses covered under the
primary policy that were incurred since the inception of the
enbezzl enent schene in 1995. Accordingly, under the plain and
unanbi guous | anguage of the insuring and drop down cl auses,
Zurich is liable as primary insurer for the entire $1, 165, 873
t hat Anzal one enbezzl ed between July 1, 1998, and July 1, 2001.
C. The prior |oss

Havi ng determ ned that Zurich is liable to the Tinmes-
Pi cayune for the entire $1, 165,873 that was stolen during the
termof Zurich’s excess policy, we turn to a final detail. The
$1, 000, 000 paynent by Federal under its primary policy
conpensat ed the Tinmes-Pi cayune for the first $1, 000,000 of its
total $2, 205,879 enbezzl enment | osses incurred from 1995 t hrough
2000. Anzal one, however, stole $1, 040,006 thereof between the
begi nning of his schene in 1995 and the inception date of the
Zurich excess policy on July 1, 1998. Because $40,006 nore than
$1, 000, 000 primary coverage was enbezzl ed before the Zurich
policy incepted on July 1, 1998, it was not included in the
precedi ng analysis. The final question, therefore, is whether
this outstanding $40,006 is al so covered by Zurich’s excess
policy.

We begin with the Prior Loss clause because this $40, 006 was
enbezzled prior to the inception of Zurich' s excess policy on

July 1, 1998. The Prior Loss clause inposes two distinct
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conditions. First, as stated in the introductory clause of the
Prior Loss clause, the insured nust have been “continuously
i nsured” by a substantively identical policy, which the district
court read to nean, for purposes of the Zurich policy, a
substantively identical excess policy. Second, as stated in
clause “1.” of the Prior Loss clause, “this insurance would have
covered your loss had it been in effect at the tine the acts that
caused the |loss occurred[.]” The district court construed “this
i nsurance” to refer to the Zurich excess policy. The district
court construed the term“continuously” to nean that the only
| osses that counted for the purposes of the Prior Loss clause
were | osses that were incurred during a period of uninterrupted
excess coverage. Because the Tines-Picayune did not have excess
coverage between January 1, 1995, and July 1, 1996, the district
court did not consider any of the $536,428 in enbezzl ement | osses
fromthat period as part of the |osses that qualified under the
Prior Loss clause. The district court then ruled that the Prior
Loss cl ause was not triggered because the aggregate |osses in the
two years immediately prior to the inception of the Zurich
policy, years during which the Tinmes-Pi cayune was covered by
Federal excess policies, only added up to $503,578, well bel ow
the $1,000,000 Iimt of the Federal primary policy.

However, the district court did not opt for the sinplest and

nmost straightforward reading of Zurich’s policy. It is

19



undi sputed that all of the Tines-Picayune’ s $805,299 in
enbezzl enent | osses from January 1, 1995 until July 1, 1997 were
within the coverage of the Federal primary policy. It is also
undi sputed that the Federal primary policy covered $194, 701 of
the Tinmes-Picayune’s losses fromJuly 1, 1997, to July 1, 1998,
when the Zurich policy began. What the Federal primary policy
did not cover, however, was the additional $40,006 that Anzal one
stole during this |ast year before the Zurich excess policy
i ncepted on July 1, 1998. The Federal primary policy did not
cover this $40,006 sinply and only because the $1, 000, 000 policy
limt had been reached by actual paynent of |osses. Thus the
only loss to the Tines-Picayune that is relevant for the purposes
of the district court’s reading of the Prior Loss clause as
applied to the Zurich policy is this $40,006 that was enbezzl ed
sonetinme between July 1, 1997, and July 1, 1998.

Returning now to the | anguage of the Prior Loss clause, it
i's undisputed that the Tines-Picayune was continuously insured by
an applicable excess policy fromJuly 1, 1997 (indeed, from July
1, 1996), until the Zurich excess policy began on July 1, 1998.
Thus the first condition of coverage (under the district court’s
readi ng of the Prior Loss clause as applied in the Zurich policy)
is satisfied.

The second condition (again as construed by the district

court’s reading of the Prior Loss clause as applied in the Zurich
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policy) is also satisfied because Zurich’s excess coverage “woul d
have covered [the Tinmes-Picayune’s $40,006] loss had it been in
effect at the tinme the acts that caused the |oss occurred,” as
stated in clause “1.” of the Prior Loss clause. This is

i ndi sputable. Had the Tines-Picayune di scovered Anzal one’s theft
on June 5, 1998, and had Zurich’s excess policy been in effect at
that time, Zurich would have been |iable for the $40,006 because
the underlying Federal primary policy would have been exhausted
by the actual paynent of |osses. Because Zurich woul d have been
liable then, it is |iable now. Any other construction of the
Prior Loss clause would constitute inpermssibly construing an
anbiguity in favor of the insurer.

Finally, considering the Zurich policy as a whole, we cannot
accept the district court’s reading of the third sentence of its
insuring clause.® The sentence in question plainly intends to of
itself exclude fromthe excess policy coverage of any | oss
excl uded from (or not covered by or otherw se not recoverable
under) the primary policy, whether or not otherw se excluded by

the excess policy itself. But we cannot read that sentence as

8 That sentence states

“Except as otherw se provided herein, coverage under
this policy shall apply in conformance with and subj ect
to the warranties, limtations, conditions, provisions,
and other terns of the Primary Policy as in effect the
first day of the Policy Period, together with the
warranties and |imtations of any other Underlying

| nsur ance.”
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unanbi guously of itself independently inposing a limtation on
coverage under the excess policy so as to exclude fromthe excess
policy coverage of |osses that are within the coverage of and are
not excluded by or otherw se not recoverable under the underlying
primary policy. The excess policy has no Prior Loss clause, and
it contains no provision excluding prior losses or limting
coverage to losses incurred after the effective date of the
policy. The underlying primary policies each do have a Prior
Loss clause, and it does provide coverage under those policies
(subject to certain conditions, which are indisputably satisfied
respecting the Federal primary policy in effect fromJuly 1,
2000, to July 1, 2001, as to the entire $2,205,879 loss). To the
extent there is anbiguity in this respect it nust be resolved
agai nst Zurich. For this reason also, the Prior Loss cl ause of
the primary policy does not support the district court’s
j udgnent .
Concl usi on

For the foregoing reasons, the judgnent of the district
court is REVERSED and this case is REMANDED to the district court
for further proceedings not inconsistent with this opinion.

REVERSED and REMANDED
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