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PER CURI AM ~
This interlocutory appeal requires us to determ ne whet her

the district court erred by ruling that Defendants-Appellants’

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCQR R
47.5. 4.



nmotion for sunmary judgnment was untinely. Determning that it
did so err and because of the peculiar circunstances under which
the alternative nerits determ nati on was nade, we vacate and
remand for further proceedings consistent with this opinion.

BACKGROUND!

Plaintiff-Appellee Gegory More (“More”), an inmte of the
Texas Departnment of Crimnal Justice, Institutional D vision
(“TDCJ-1D), filed this civil rights lawsuit under 42 U S.C. §
1983 agai nst various prison officials asserting that they were
deliberately indifferent to threats of physical violence towards
Moore nmade by fellow prisoners. The threats stenmmed fromthe
di scovery by his fellow inmtes that More was serving a sentence
for child nolestation.

Apparently, in May 2002, an individual using the nane
Rudol ph Hess posted information on an internet bulletin board

urging reprisals against sex offenders.? |t appears that innmates

!Because the district court opinion does not include a
summary of the facts, the factual background presented here
represents our best understanding of the facts of the case based
on the parties’ subm ssions to this Court. W do not in any way
intend to resolve any disputed factual nmatters that nmay exist.
As we note bel ow, because Defendants-Appellants imredi ately
appeal ed the district court’s denial of their notion for sunmary
judgnent on the basis of qualified inmmunity, Plaintiff-Appellee
has never had a chance to respond to their notion for summary
judgnent. \When Plaintiff-Appell ee does have his chance to
respond, he may present evidence supporting facts that are
different than the facts as we present them here.

2Mbore al l eges that Hess was a pseudonym for a prison guard,
but he does not specifically allege that one of the naned
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in the Beto Unit, where Moore was housed, becanme aware of this
posting. Sone inmates al so di scovered which of their fell ow

i nmat es had been convicted of sex offenses. Moore alleges that
Def endant - Appel l ant O ficer Shely Baldwin told prison gang
menbers that Moore had been convicted of child nol estation.

Soon after the Hess posting, an Attorney nanmed Bill Habern
wote a letter to Janie Cockrell, Director of the TDCJ-ID
rem nding her that the TDCJ has a duty to protect its prisoners.
In response, Larry Todd, spokesperson for the TDCJ, told a
reporter for the Dallas Mdrning News that if a sex offender
inmate i s harassed or threatened, the TDCJ would transfer the
inmate to another unit or place the inmate in protective custody.

On Cctober 2, 2002, several gang nenbers physically
assaulted inmates on the Beto Unit who had been | abel ed as
informants, including at | east one sex offender. As a result of
these attacks, the Beto Unit was placed in | ockdown.

Bet ween the COctober 2, 2002 | ockdown and January 8, 2003,
when Moore was ultimately involved in a violent altercation with
an inmate naned Cifton Holiday, More nmade four life
endangernent clains. In each claim he informed prison officials
t hat gang nenbers housed within the Beto Unit were threatening
w th physical violence inmates who were inprisoned for sexual

of fenses, including More. Moore specifically naned Hol i day as

Def endant s- Appel | ants posted the nessage.
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one of the gang nenbers nmaking such threats in two of his life
endanger nent cl ai ns.

As described by Defendants-Appellants, the TDCIJ-ID procedure
for investigating and evaluating a |ife endangernent claimis as
follows. The claimis logged into the unit classification office
in the offender protection log and it is assigned to a ranking
officer to conduct an investigation. After the investigation is
conpleted, it is returned to the unit classification office,
which sets the claimfor a hearing before the next available Unit
Classification Commttee (“UCC).

A UCC is made up of three voting nenbers: a chairperson, a
unit security representative, and a person fromthe unit’s
treatment team The UCC revi ews and nmakes recommendati ons
regarding an inmate’s custodial classification while at the unit.
No single individual at the unit, including the senior warden,
has the authority to change the custodial classification of an
inmate. The UCC can change an inmate’s classification by
majority vote. The UCC may recomend a housi ng change, placenent
i n saf ekeepi ng, placenent in protective custody, or a unit
transfer. However, the State Cassification Conmttee (“SCC') in

Huntsvill e has to approve the UCC s reconmendations.® It also

® Wil e Mbore acknow edges the UCC and SCC and their role in
unit transfers, he also appears to contend that a UCC panel has
the ability to override/disregard the SCC and/or that an
i ndi vi dual nmenber of a UCC panel has the ability to dictate the
concl usi ons of the panel.



appears that an individual prison officer at |east sonetines has
the ability to place an inmate who is in danger in transient
housi ng, pending a formal |ife endangernent investigation.

Moore’s first life endangernent claim filed on October 12,
2002, alleged that inmate Richard Tidwell was the instigator of a
plan to rid the Beto Unit of sex offenders. Moore said that he
overheard i nmate Benton Mdrgan nention Mdore’ s nane to Hol i day,
stating that Moore was next on the list to | eave the unit.

Def endant - Appel | ant Captain Cornelius Smth investigated More’s
Oct ober 12, 2002 claim and on Cctober 16, 2002, Moore cane
before the Beto Unit Classification Commttee for a life
endangernent review. The nenbers of that UCC were Defendant-
Appel I ant Maj or Charles Lightfoot and two non-def endants.

The UCC voted unaninously to place More in transient status
when the | ockdown was lifted, and recomended a unit transfer.
However, the unit transfer was denied by the SCC on Cctober 24,
2002 because of a lack of corroborating evidence. A different
UCC, consisting of Major Lightfoot and two ot her non-defendants,
i nformed Moore on Cctober 28, 2002 that the SCC had denied his
request for a unit transfer. On that sane date, More was
assigned to NNWng, which is the Beto Unit’s transient status
housi ng. More renai ned there from Qctober 28, 2002 to Novenber
5, 2002.

When prison officials attenpted to nove Mbore fromtransient
housing to his new housing assignnent, he refused to nove. As a
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result, he was placed in Pre-Hearing Detention on Novenber 5,
2002.

On Novenber 6, 2002, Moore brought his second life
endangernent claim |In that claim More all eged new
devel opnents since his Cctober 16, 2002 UCC hearing, including
that i nmate Morgan had cone to his cell and threatened him
Moore agai n requested a unit transfer because he believed his
life was in danger. Defendant-Appellant Captain Cornelius Smth
i nvestigated Moore’'s second claimand a UCC was convened on
Novenber 8, 2002. The UCC was conposed of three non-defendants.
The UCC voted unaninously to table Mwore’'s |Iife endanger nent
review until a prison official, Lt. J.S. dark, could provide
addi tional information.

On Novenber 8, 2002, prison officials noved Mbore from Pre-
Hearing Detention to overflow transient status housing in X-Wng.
He remained there until Decenber 23, 2002.

On Novenber 13, 2002, the UCC reconvened the Novenber 8,
2002 hearing because it had received the additional information
fromLt. dark. This UCC was al so conposed of three non-
def endants. They voted unani nously to deny Mwore’'s request for a
transfer because of a |lack of corroborating evidence.

Undeterred, Moore then brought a grievance, which prison
officials treated as another |ife endangernent claim |t appears
t hat Moore never had a UCC hearing for this claim Instead, Beto
Unit Cassification Chief Sun Berg included More in a
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recommendation that she sent to the SCC after a Novenber 18, 2002
UCC hearing for three other convicted sex offenders. In this
recommendation to the SCC, Berg recommended transfers for Moore
and the other three sex offenders.

However, the SCC did not follow Berg’s recomrendati on
Instead, it ordered transfers for five i nmates who were
threatening the convicted sex offenders rather than transferring
the sex offenders thenselves to safekeeping. The five inmates
transferred were Richard Tidwell, Dustin D xon, Robert Leifester,
Bent on Morgan, and John \Weel er.

After these five inmates had been transferred, an SCC
menber, V. Sineguare, sent a nmeno to Beto Unit C assification
Chi ef Berg on Decenber 17, 2002 directing her to transfer Moore
and the three other sex offender inmates fromtransi ent housing
back to CGeneral Popul ation.

In the neantine, on Decenber 12, 2002, More’'s attorney,
John Bennett, notified TDCJ-1D officials including Director
Cockrell and the Beto Unit Warden that Moore was still in danger
frominmate gang nenbers even though he was in transient housing.
Bennett requested, to no avail, that the officials do sonething
nore to protect More, such as transferring himto a saf ekeeping
unit.

Addi tionally, Moore alleges that on Decenber 17, 2002, a
Beto Unit classification officer sent Director Cockrell a nmeno
outlining the history of threats to Miore’'s safety between
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Cct ober 12, 2002, and Decenber 17, 2002. The neno specifically
identified Holiday as a threat. Moore further alleges that an
individual in Director Cockrell’s office requested a second copy
of this nmeno on Decenber 18, 2002.

On Decenber 23, 2002, a UCC conposed of Defendant Maj or
Li ghtfoot and two non-defendants infornmed More of the SCC s
decision to rel ease himback to General Popul ati on.

From Decenber 23, 2002 to January 8, 2003, More was housed
in MWng, in the general population. Moore alleges that once he
returned to the general population he imedi ately started to
receive death threats and that he relayed themto prison
officials. Moore further alleges that Holiday directly
t hreat ened hi m on Decenber 25, 2002, and that he again reported
the threat.

On January 5, 2003, More filed his fourth |ife endanger nent
claim In this claim More alleged that Holiday and anot her
inmate, Frank WIllianms, had threatened himand that his |ife was
in danger. Moore requested a transfer out of the Beto Unit
because the other inmates had becone aware of his conviction for
a sex offense. Prison official Lt. WIlianms conpleted the
i nvestigation of Mbore’s fourth claimon January 8, 2003. On
t hat sanme day, More signed a waiver of his claimand of his
request for a unit transfer. More now asserts that a prison
of ficial nanmed Ti mons coerced himinto rescinding his claim

Later that day, at approximately 6 p.m, Holiday and Moore
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had a violent encounter in the north-side Dining Hall. Mbore

al l eges that he was attacked and that he suffered a “brutal
stabbing.” Prison officials describe the encounter as a
fistfight and his injuries as mnor. Holiday contended that
Moore struck himfirst, but he also admtted that he did not |ike
Moore because of his status as a sex offender.

After the encounter with Holiday, More was again noved to
transient status where he remained until February 13, 2003.
Because of the fight, prison officials initiated another life
endanger nent investigation, which was conpl eted on January 10,
2003. On January 13, 2003, a UCC conposed of three non-
def endant s voted unani nously to recomend a unit transfer and
they asked the SCC to review More for possible placenent in
saf ekeepi ng st at us.

On February 13, 2003, Moore was transferred fromthe Beto
Unit to the Mchael Unit.

PROCEEDI NGS

Moore brought this action alleging that the officials nanmed
were all deliberately indifferent to the threats of violence that
he faced. Pursuant to an anended scheduling order, the trial was
schedul ed to commence on April 13, 2004. The prison officials

involved in this appeal filed a notion to dismss, which was



denied in relevant part on March 5, 2004.4 The prison officials
then filed a notion for sunmary judgnment on April 5, 2004. The
district court, in an order dated April 8, 2004, determ ned that
this notion was untinely. The district court also found that
even assum ng arguendo that the notion had been tinely filed, the
prison officials had not overcone their summary judgnent burden
gi ven that genuine issues of material fact existed as to preclude
the granting of the notion.

The district court ruled on the summary judgnent notion
wthin three days of its filing and | ong before the expiration of
the time allotted under the Local Rules and the Federal Rules of
Civil Procedure for Moore to file a response.®

The very next day, April 9, 2004, the prison officials filed
this interlocutory appeal. By doing so, the prison officials
i nvoked the jurisdiction of this Court before Mwore' s tine to
respond to the summary judgnent notion had expired. As a result,
Moore did not file a response to Defendant’s notion for sumrary
judgnent before the district court lost jurisdiction by virtue of
Appel l ants’ notice of appeal.

JURI SDI CT1 ON

4 On March 19, 2004, the district court ruled upon the |ast of the
notions to dismiss, which related to defendants who are not part of this
appeal

®> The Local and Federal Rules provided More with at | east
15 days to respond after he had been served w th Defendants’
nmotion for summary judgnent. See n.8 and n.9, infra.
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This Court has jurisdiction to review the denial of summary
judgnents seeking qualified imunity in an interlocutory appeal
under the “collateral order” doctrine, as explained by the
Suprene Court in Mtchell v. Forsyth. 472 U S. 511, 530 (1985).
Because qualified immunity inplicates the right not to stand
trial, denial of a qualified immunity claimis final in that the
right to avoid trial cannot be vindicated by |ater appeal. Id.
at 526-27. Qur jurisdiction in such cases is not unlimted,
however. As the qualified inmunity analysis is “significantly
different fromthe questions underlying [a] claimon the nerits,”
and questions of “evidence sufficiency” are not appeal abl e,
Johnson v. Jones, 515 U. S. 304, 314 (1995), we may only review a
denial of qualified immunity “to the extent that it turns on an
issue of law.” Mtchell, 472 U S. at 530.°

Dl SCUSSI ON

We nust first determ ne whether the district court erred by

® Mbore's contention that this Court does not have
jurisdiction to hear this appeal is without nerit. He contends
that this case is |like Edwards v. Cass County, Texas, in which we
held that we normally do not have jurisdiction to hear an
interlocutory appeal when the district court declines to consider
a notion for summary judgnent asserting qualified immunity
because it is untinely. 919 F.2d 273, 275 (5th Cr. 1990). In
the instant case, however, the district court ruled both that
Def endant s- Appel l ants’ notion for sunmary judgnment was untinely
and held in the alternative that it was without nerit. Because
the district court in the instant case has ruled on the nerits of
Def endant s- Appel | ants’ assertion of qualified imunity,

Edwar ds does not apply.
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hol ding that the prison officials failed to tinely submt their
nmotion for sunmmary judgnent. Because district courts are vested
with broad discretion to determne their own dockets as
warrant ed, the abuse of discretion standard governs. Edwards v.
Cass County, Texas, 919 F.2d 273, 275 (5th Cr. 1990).

The district court cited Edwards for the proposition that
“the refusal to allow filing of a substantive notion on the eve
of trial is normally within the district court’s discretion.” It
then held that the prison officials’ notion was untinely because
“the noving Defendants waited until one week before the schedul ed
trial to file a lengthy notion for summary judgnent, together
with over 150 pages of exhibits.”

However, the facts of the instant case are distinguishable
from Edwards. In Edwards, the district court had issued a
schedul i ng order setting a deadline of March 5, 1990 for the
filing of all pre-trial notions, including notions for summary
judgnent. 1d. at 274. Wth a jury trial set to begin on June 5,
1990, the defendants filed a notion for leave to file an out-of-
time notion for summary judgnent asserting qualified i mmunity on
June 4, 1990. |Id. The district court denied the notion, and we
affirnmed, stating that

a court's refusal to allow the filing of a substantive

nmotion on the eve of trial three nonths after the

expiration of a deadline (especially where no extension

has been sought) should normally be deenmed well within

the court's discretion. In other words, a district court

seldom would be obliged to interrupt the orderly
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proceedi ngs of its docket torule on socritical an issue
where the sane easily could have been presented at an
earlier date.

ld. at 275-76 (enphasis added).

In contrast to Edwards, the district court never issued a
scheduling order in the instant case. Wthout such an order, the
prison officials were not sufficiently put on notice that a
motion filed on April 5, 2004 would be considered untinely. The
nmotion was filed wwthin three weeks of the district court’s
ruling on the last notion to dismss, and the district court had
previously noved the trial date back to accommbdate pre-tri al
proceedi ngs. ’

These facts distinguish the instant case from Edwar ds.

Unli ke the defendants in Edwards, Defendants-Appellants did not
file their notion one day before trial and three nonths after the
deadline for filing pre-trial notions set in a scheduling order.

Moore al so contends that the district court’s ruling that
the prison officials’ notion was untinely can be supported by the
Eastern District of Texas's Local Rules of Cvil Procedure. The

Local Rules provide that a party opposing a dispositive notion is

" Between March 2, 2004 and March 9, 2004, with the trial
then schedul ed to conmence on March 16, 2004, the defendants then
in the case filed various notions to dism ss. The defendants
contenporaneously filed a notion to stay pretrial hearing and
trial setting, which the court granted, resetting the trial date
for April 13, 2004. Defendants-Appellants filed a simlar notion
on April 5, 2004, along with their notion for summary judgnent,
to no avail.
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provided a period of twelve days fromthe date the notion was
served in which to serve and file a response, with an additional
t hree days added pursuant to Rule 6(e) of the Federal Rules.?

See United States District Court for the Eastern District of

Texas, Local Rule CV-7(e), available at www. txed. uscourts. gov/

(as of July 31, 2005).° The prison officials filed their notion

on April 5, 2004, and the trial was scheduled to comrence on

April 13, 2004, so Moore’s response to the prison officials’

nmoti on woul d have been due well after the trial had begun.
Nevert hel ess, neither the Local Rules nor any order fromthe

district court provided the prison officials with a fixed

deadline for filing their notion for sumary judgnent. Local

Rule CV-7(e) sets forth the amount of tinme that a party opposing

8. Fed. R Civ. P. 6(e) provides:

Whenever a party has the right or is required to do sone
act or take sone proceedings within a prescribed period
after the service of a notice or other paper upon the
party and the notice or paper is served upon the party
under Rule 5(b)(2)(B), (©, or (D), 3 days shall be added
to the prescribed period.

° Local Rule CV-7(e) provides:

A party opposing a notion has 12 days fromthe date the
nmotion was served in which to serve and file a response
and any supporting docunents, after which the court wll
consider the submtted notion for decision. Except for
noti ons served under Fed. R Cv.P. 5(b)(2)(A), three days
shal | be added to the prescribed tine period pursuant to
Fed. R Civ.P. 6(e). Any party may separately nove for an
order of this court |engthening or shortening the period
within which a response may be fil ed.

14



a notion has in which to respond, but it does not definitively
set a deadline for filing a notion for summary judgnment asserting
qualified inmmunity.® To the contrary, the rule itself contains
flexibility in the formof a clause allow ng for the response
time period to be | engthened or shortened. As a result, it does
not provide parties with a definitive deadline for filing
motions. Wthout a definitive deadline, the prison officials
were not given sufficient warning that their notion for summary
j udgnment woul d be considered untinely if filed on April 5, 2004.

Because the district court did not give sufficient notice to
the parties regarding the deadline for filing notions, in the
formof a scheduling order, a local rule, or otherw se, we find
t hat under the unique circunstances presented here, the district
court abused its discretion by ruling that the prison officials’
nmotion for summary judgnent was untinely.

.

Odinarily we woul d next consider whether the district court

erred inits alternative holding that the prison officials failed

to show that they were entitled to summary judgnent on the basis

1n contrast, the Western District of Texas's Local Rules
of Gvil Procedure provide a fixed date by which defendants nust
assert qualified immunity. See United States District Court for
the Western District of Texas, Local Rule CV-12, available at
http://ww. txwd. uscourts.gov/rules/online/default.asp (as of July
31, 2005) (requiring defendants to assert qualified inmmunity
within 30 cal endar days of their initial pleading or, if asserted
in response to allegations made in an anended conplaint, within
20 days of the date the anended conplaint was filed).
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of qualified imunity. |Indeed, Appellants insist that they are
entitled to summary judgnent on their qualified i mmunity cl ai ns.
The panel is | oathe, however, to make a final determ nation on
the qualified immunity clainms at this tinme. This is because, as
expl ai ned previously, More did not have the opportunity to
respond to Defendants-Appellants’ notion for summary judgnent and
was deprived the tinme to respond as provided in the rules. This
case thus presents an unusual procedural posture. Gven this, we
Wil refrain fromsquarely addressing the nerits of the prison
officials’ assertions of qualified imunity at this juncture.
However, sone brief additional commentary is necessary. On
remand, the district court should heed particular attention to
our en banc decision in Kinney v. Waver, 367 F.3d 337 (5th Gr
2004), of which all three nenbers of this panel belonged to the
majority. In Kinney, we commented that “before engaging in the
inquiry into whether the [prison] official unreasonably violated
clearly established |aw, we should first determ ne whether the
chal | enged conduct, viewed in the |ight nost favorable to the
plaintiff, would actually amount to a violation of federal law in
the first place.” 367 F.3d at 550. Wiile the referenced

| anguage actually was stated in the context of addressing our
standard of review, on remand, the district court nust be m ndful
of the specific allegations that have been brought agai nst each

prison official, and nmust ask whether Myore - in |ight of our
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precedent - has all eged conduct that expressly runs afoul of the
Constitution. |If he has not, then the qualified immunity inquiry
need go no further. The record as presented is not pellucid as
to whether Moore has all eged conduct that is considered
constitutionally infirm however, we need go no further, as we
believe the district court should be afforded the opportunity to
make this determnation in the first instance after More has an
opportunity to respond to the notion for summary judgnent with
what ever summary judgnent argunents and sunmary judgnment evi dence
he m ght properly present to the District Court. Accordingly,
the panel is of the viewthat this case should be remanded and

consi dered under proper procedures.

VACATED AND REMANDED
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