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DeMOSS, Circuit Judge:

A jury found Def endant - Appel | ant Travis Janes Harris guilty of
carjacking, in violation of 18 U S.C. 8§ 2119, and use of a firearm
during a crinme of violence, in violation of 18 U S.C. §8 924(c)(1)
and (j). Harris directly appeals his convictions, arguing that the
evidence is insufficient to sustain the carjacking conviction and
that the district court erred in dismssing a juror and in
instructing the jury. W hold that the evidence presented to the
jury was insufficient to sustain the carjacking conviction under 18

US C § 2119. Therefore, we REVERSE Harris's convictions and



VACATE hi s sentence.
Factual and Procedural Background

Harris admts by his own testinony to shooting Paul John
Ceni cer os. The Governnent and Harris disagree about the
ci rcunst ances surrounding the shooting. Wil e both agree that
Harris commtted homcide, the parties dispute whether the
Governnment succeeded at trial in proving a carjacking under 18
US C § 2119 (2003). The Government argues Harris Kkilled
Ceniceros in connection with Harris's taking of Ceniceros’s car, a
1996 red Ford Mustang, and that the connection is sufficient to
make the crime a carjacking under the statute’s | anguage. Harris
testified that he killed Ceniceros in self-defense, and Harris
characterizes his theft of +the autonobile as a |arcenous
afterthought. It is undisputed that the two rode in Ceniceros’s
car together for sone tinme on the late night or early norning of
Ceniceros’s death and that the two arrived in the car together at
a secluded | ocation where, outside of the car, Harris shot and
killed Ceniceros. Harris clains he drove Ceniceros’s car away to
escape from a deserted area and detection. Harris argues this
series of events, even according to the Governnent’s evidence and
reasonabl e i nferences therefrom constitutes only nmansl aughter and
| arceny, not a carj acking.

Ceniceros was |last seen alive on May 24, 2002, leaving his

home in Odessa around 11:45 p.m As of that tine, Ceniceros had



told his famly he would return shortly, nmade plans to neet his
best friend at a club, and told another friend, Elizabeth Kamali
he would neet her at her house for a barbeque. Later in the
eveni ng of May 24 and the early norning hours of May 25, Ceniceros
made several phone calls fromhis nobile phone to friends, the | ast
of which was nmade at 4:14 a.m on May 25 to Kamali, who told
Ceniceros he could let hinself into her house to spend the night
and she would | eave bl ankets and food for him  Ceniceros never
arrived at Kamali’s hone.

An oil field worker found Ceniceros’s body on July 17,
approxi mately 53 days after Ceniceros di sappeared, in an oil field
approximately 20 mles outside of Odessa, Texas. When found
Ceni ceros’s body was partially covered by thick nesquite brush and
was partially clothed, although it was determ ned that he was
clothed at the tine of his death. Ten shell casings, ejected from
a 9-mm autonmati c handgun, were found approximtely 23 to 30 feet
fromCeniceros’s body, in a pattern which would be consistent with
the fact that the shooter had been noving while firing. A gun
which was connected by expert testinony to the bullet slugs
recovered from Ceni ceros’s body, was |l ater found on a road outside
Sem nol e, Texas.

A trace on the gun revealed it had been stolen, about two
mont hs before May 24, fromits original owner’s vehicle in Odessa.
No evidence traced the gun from its owner to Harris, but the
Governnment presented evidence related to Harris’s possession of a
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handgun. One witness testified that he saw Harri s handling a bl ack
handgun in May 2002 at Harris’s honme and that he saw Harris with
the gun on approximately five occasions within one nonth. The sane
witness testified that Harris clained the firearm was a 9-mm
handgun; and at trial, the witness identified the gun that killed
Ceni ceros as the weapon he saw Harris handling. Wtness testinony
established that friends of Ceniceros had never seen himwi th a gun
or known himto possess one.

On May 27, 2002, Harris tel ephoned a friend i n Andrews, Texas,
to ask her for a ride fromLubbock back to his apartnent in Odessa.
Harris explained his car had broken down in Lubbock and |left him
stranded. Friends picked Harris up at the Al bertson’s in Lubbock
that afternoon. He was carrying a black duffle bag at the tine.
On the way back to Odessa, the group stopped in Sem nole, Texas,
for food; and at sone point on the ride, Harris explained that he
had been in Lubbock for two days, sleeping in his red Mistang,
while trying to repair the car. Harris was dropped off at his
apartnent building in Odessa on the evening of My 27.

On June 5, 2002, acting upon their investigation into
Ceni ceros’s disappearance, |aw enforcenent officers effected a
search warrant on Harris’'s white Ford Bronco parked outside his
Qdessa apart nent. There, police discovered a black duffle bag
containing clothes, keys later determned to be those for
Ceniceros’s red Mustang, Ceniceros’'s nobile tel ephone, a receipt
pad matching that used by Ceniceros in his job as a waiter, a 9-mm
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cartridge, and |latex gl oves. Ceniceros’s red Mistang was
di scovered in an Al bertson’s parking lot in Lubbock on June 14,
2002, without signs of forced entry. The Mistang was di sabl ed due
to a defective belt. I nside the car and under the seat, police
found Ceniceros’s wallet. Under the car, brush, like that found in
an oil field, was |odged. Later inspection reveal ed no physical
damage to the interior of the Mustang, and no bull et hol es, blood,
or senmen in or on the car; but expert serology testinony identified
DNA evi dence found on the top half of the steering wheel of the car
as consistent with Harris’s own DNA from a bl ood sanpl e.

Duri ng t he f eder al i nvestigation into Ceni ceros’s
di sappearance, an FBI agent net with Harris three tines. In one
interview, Harris clainmed he was picked up by a nman naned Nick
driving a Ford Mistang; the two had car problens after sone
driving; and finally N ck gave Harris the keys to the car and his
cell phone and instructed Harris to drive the car to Lubbock. Wen
shown a photo of Ceniceros, Harris stated the |ikeness was not
Nick’s. Harris denied owning a handgun.

On June 16, 2002, a witness led police to a trash dunpster
behi nd an apartnent buil di ng i n Monahans, Texas, | ocated across the
street fromthe hone of Harris’s father. There, that sanme day, the
w tness had found several unfired 9-mm bullets on the ground and
pl aced themin the trash. The police recovered the bullets from
the dunpster and identified them as having the sane three
manuf acturers as the shell casings that were found near Ceniceros’s
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body in the oil field.

At trial, Harris testified that on the night of May 24, 2002,
his father kicked himout of the car and |l eft himon the side of a
hi ghway near Monahans. Harris explained that Ceniceros, who was a
si ngl e honosexual approxi mately 28 years old, picked himup al ong
t he road about m dni ght and that together they rode around, talking
ina friendly manner, drinking beer into the early norning hours.
Harris clainmed that at sonme point, while still dark during the
early norning hours, they parked in a secluded area and Ceni ceros
began asking Harris suggestive questions. Harris testified that he
responded by requesting Ceniceros take him back to town and then
Harris exited the car and started to walk away. Ceni cer os
foll owed, according to Harris, and pointed a handgun at Harris,
which Harris identified as the gun admtted into evidence. Harris
testified he then, at Ceniceros’s demand, got back into the car.
Harris cl ai med Ceni ceros demanded Harris | et Ceni ceros performoral
sex on Harris and | ater that Ceniceros demanded Harris performoral
sex on Ceniceros. Harris testified that, after Harris repeatedly
obj ected and asked to be taken back into town, Harris acquiesced to
Ceniceros’s demands for oral sex and then grabbed the gun from
Ceni cer os. Harris clained he ran down the road pursued by
Ceniceros and that only then did Harris shoot Ceniceros in self-
defense. Harris determ ned Ceni ceros was dead, covered the body in
sticks, found the car keys, and drove back to his father’s house in
Monahans before proceeding north towards his nother’s honme in
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M ssouri. Harris testified that the Miustang broke down i n Lubbock,
and, at sone point on the way there, he tossed the gun out of the
car. Harris clainmed that he renoved bullets from the back of
Ceni ceros’s car, and dunped themlater in an alley in Mnahans.

The record is void of any evidence, aside fromHarris’s own
testinony at trial, regarding howHarris and Ceni ceros got into the
Mustang together or arrived at the renote oil field where
Ceni ceros’s body was found. |ndeed, the record | acks any evi dence
relating to the nonment Harris denmanded or took control of the
vehi cl e.

At the close of the Governnent’s case, Harris's Rule 29 notion
for instructed verdi ct based upon i nsufficient evidence was deni ed.
Harris renewed his notion at the close of all evidence, and it was
agai n denied. On June 25, 2003, the jury: (1) convicted Harris of
carjacking under 18 U.S.C. 8§ 2119; (2) convicted Harris of use of
a firearmduring a crinme of violence, in violation of 18 U S.C. §
924(c) (1) and (j); and (3) found by special verdict that Harris’'s
killing of Ceniceros constituted voluntary mansl aughter. Harris
now chal | enges hi s convictions.

Di scussi on

Harris argues that: (1) there was insufficient evidence to
satisfy all elenents of the carjacking conviction under 18 U S. C
8§ 2119; (2) the district court erred in its instructions to the

jury regarding the elenents of the carjacking statute, 18 U S. C



2119; and (3) the district court erred in dismssing juror Jon
c avi n.

. Insufficiency of Evidence to Prove Carjacking

At the close of the Governnent’s case in chief, Harris noved
for a judgnent of acquittal and then reurged that notion at the
cl ose of the evidence. See FED. R CRM P. 29(a). Thus, as to his
carjacking conviction, Harris preserved the usual standard of
review for challenges to the sufficiency of evidence. See United
States v. Cuerrero, 169 F.3d 933, 938-39 (5th GCr. 1999). We
review the record to “determ ne whether a rational trier of fact,
after considering all the evidence and reasonabl e i nferences drawn
therefromin a light nost favorable to the verdict, could have
found the defendant guilty beyond a reasonable doubt.” United
States v. Wal ker, 148 F. 3d 518, 523 (5th Gr. 1998) (citing United
States v. Carrillo-Mrales, 27 F.3d 1054, 1064 (5th Gr. 1994));
see also United States v. Cornett, 195 F.3d 776, 781-82 (5th Cr.
1999) (quoting Wal ker, 148 F.3d at 523); CGuerrero, 169 F.3d at 939
(quoting United States v. Pankhurst, 118 F.3d 345, 352 (5th Gr.),
cert. denied, 522 U S 1030 (1997)). This review is de novo.
United States v. Alarcon, 261 F.3d 416, 421 (5th Cr. 2001) (citing
United States v. Brown, 186 F.3d 661, 664 (5th Gr. 1999)).

This Court nust affirmif “a rational trier of fact could have
found the evidence established the essential elenments of the

of fense beyond a reasonable doubt.” United States v. Westbrook,
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119 F. 3d 1176, 1189 (5th Gr. 1997). On the other hand, this pane
must reverse the carjacking conviction, “under the de novo
standard, if ‘the evidence is such that a reasonably m nded jury
must have a reasonabl e doubt as to the exi stence of any el enent of
the crime,” or ‘the evidence [viewed in the |ight nost favorable to
the verdict] gives equal or nearly equal circunstantial support to
a theory of guilt and a theory of innocence.’”” Alarcon, 261 F.3d
at 421 (quoting United States v. Gonzal ez, 617 F.2d 104, 106 (5th
Cir. 1980); Brown, 186 F.3d at 664)); see also United States v.
Penni ngton, 20 F.3d 593, 597 (5th Gr. 1994) (citations omtted).
“The only question is whether a rational jury could have found each
essential elenent of the offense beyond a reasonable doubt.”
Penni ngton, 20 F.3d at 597 (citation omtted).

Harris argues that the evidence is insufficient to sustain the
carj acki ng convi cti on because the Governnent presented no evi dence
that would permt a rational jury, even upon reasonabl e inferences
fromthe evidence, to find the requisite nexus between the taking
of the car and the requisite intent to cause death or serious
bodi |y harm

Section 2119 provides:

Whoever, with the intent to cause death or serious bodily

harm takes a notor vehicle that has been transported,

shi pped, or received in interstate or foreign conmerce

from the person or presence of another by force and

vi ol ence or by intimdation, or attenpts to do so, shall -

(1) be fined under this title or inprisoned not nore
than 15 years, or both



(2) if serious bodily injury . . . results, be fined
under this title or inprisoned not nore than 25 years, or

bot h, and

(3) if death results, be fined under this title or

i nprisoned for any nunber of years up to life, or both,

or sentenced to death.
18 U.S.C. § 21109.

The statute’s nens rea elenent, that is, “wth the intent to
cause death or serious bodily harm” is at primary issue in this
appeal. See id.! In Holloway v. United States, the Suprene Court
addressed whether § 2119's intent el enent “requires the Governnent
to prove that the defendant had an unconditional intent to kill or
harm in all events, or whether it nerely requires proof of an
intent to kill or harmif necessary to effect a carjacking.” 526
US 1, 3 (1999). Resolving that the latter correctly described
Congress’s neani ng expressed in 8 2119, the Court relied upon the
pl acenment of the nens rea elenent within the context of the statute
in holding that the text requires a connection in tinme between the
intent to kill or cause serious bodily harmand the demand for or
taking of the car. 1I1d. at 7-8.

Section 2119 permts federal prosecution of “a particul ar kind
of robbery,” and the intent requirenent “nodifies” the act of the

taking of the car. Id. at 8 The intent to kill or harm el enent

of the crine “directs the factfinder’s attention to the defendant’s

For brevity's sake, we refer to “the intent to cause death
or serious bodily harni as sinply “intent to kill or harm” See
Hol l oway v. United States, 526 U S. 1, 3 (1999).
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state of mnd at the precise nonent he demanded or took contro
over the car ‘by force and violence or by intimdation.” |If the
def endant has the proscribed state of mnd at that nonent, the
statute’'s scienter elenent is satisfied.” 1d. (enphasis added).
Hol | oway’ s “at the precise nonent” | anguage i nbues to the | anguage
of 8 2119 a required elenent of contenporaneousness between the
intent to kill or harmand the taking or demand of the car on the
basis of the Court’s interpretation of congressional neaning. Id.;
United States v. Applewhaite, 195 F. 3d 679, 685 (3rd Gr. 1999).

Argui ng that Hol | oway requires the Governnent to prove a nexus
between the intent to kill and the appropriation of the autonobil e,
Harris contends the evidence was insufficient for a rational jury
to convict. This Crcuit has yet to address the Suprenme Court’s
treatment of the scienter requirement of 8 2119 in Holloway.? As
such, Harris supports his argunent with the law of our sister
Circuits. See United States v. Adans, 265 F.3d 420, 424 (6th Cr
2001); United States v. D az, 248 F. 3d 1065, 1096 (11th Cr. 2001);
Appl ewhai te, 195 F.3d 686.

Reversi ng a carjacking conviction due to insufficient evidence

2ln a case decided before Holloway, this Crcuit upheld a 8§
2119 conviction under a sufficiency of evidence chall enge where
t he def endants approached the car wwth a shotgun and ax handl e
and pointed the gun at a passenger’s head. United States v.
Harris, 25 F.3d 1275, 1279 (5th G r. 1994) (stating, w thout
addressing intent, that the “defendants’ notive in taking the car
isirrelevant”).
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of intent to kill or harm the Third Crcuit addressed the
requi renent of a nexus between intent and the taking of the car and
held that no carjacking is effected under 8 2119 “unless the
t hreatened or actual force is enployed in furtherance of the taking
of the car.” Applewhaite, 195 F. 3d at 686. There, Applewhaite and
hi s co-def endant paranour plotted the nmurder of the woman’s forner
husband. Luring the victimto his fornmer wife’'s hone, Applewhaite
knocked hi m unconscious, put the victimin the victims van, and
drove away. The victim awoke in the back of the van, driven by
Appl ewhaite, attenpted to regain control of the van, and in the
struggl e was shot by Applewhaite. |d. at 682-83. Although clear
that sufficient evidence supported an intent to kill or harm the
Third Crcuit, relying on Holloway, determ ned that neither the
intent, nor the force used to acconplish that intent, “had any
nexus to the subsequent taking of [the victims] van.” 1d. at 685.
“Al though the defendant[] clearly intended to seriously harm or
kill [the victinm neither . . . evil intent, nor the force .
enployed in furtherance of it, had any nexus to the subsequent
taking of [the] van.” Id.

The Eleventh Circuit, distinguishing Applewhaite, upheld
carjacking convictions where the evidence established that the
def endant s gai ned control of cars as part of an extortion plan and
where the appropriation was “an inportant step in the extortion

schene and not a nere afterthought.” Diaz, 248 F. 3d at 1096. D az
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restated the intent requirenment, in |light of Holl oway, as satisfied
when sufficient evidence and reasonable inferences therefrom
support a rational jury’ s conclusion beyond a reasonabl e doubt that
the defendant, “at the nonent [he] demanded or took control over
the driver’s autonobile, possessed the intent to seriously harmor
kill . . . if necessary to steal the car.” |d. at 1098 (relying in
part on United States v. Brown, 200 F.3d 700 (10th C r. 1999),
cert. denied, 528 U S. 1178 (2000)). The Sixth Crcuit simlarly
upheld a carjacking conviction where undisputed evidence
denonstrated that the defendant threatened the carjacking victins
with a gun. Adans, 265 F.3d at 424-25 (finding a physical touching
of avictimwth a weapon per se sufficient to support that threat
of physical harm is inmmnent and defendant intends to act
violently). Finally, the First Crcuit found the carjacking
scienter elenent satisfied, and upheld the conviction, where
evidence showed that one defendant placed a gun against the
driver’'s head and threatened him at the inception of the
carjacking. United States v. Lebron-Cepeda, 324 F. 3d 52 (1st Cr.),
cert. denied, Caraballo-Gonzalez v. United States, 540 U. S. 892
(2003). That evidence permtted the inference that the defendant
woul d have shot the driver had the driver failed to relinquish
control of the car, and that reasonabl e i nference was sufficient to
satisfy Holloway’'s requirenent that intent to kill or harm nodify

the car’s taking. |1d. at 57 (stating that defendant “would have
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shot” victimif victim“failed to conply” with demand to turn over
the car).

Harris relies primarily on Holl oway and Appl ewhaite to argue
that the evidence adduced at trial supports, even with reasonable
i nferences, only a hom cide and a m sappropriation of Ceniceros’s
car, but not a carjacking as defined by § 2119. Harris argues that
he logically took the car after killing Ceniceros, in order to
| eave the scene (an oil field sone 20 mles fromthe nearest town)
and avoi d detection. Al so, Harris argues the evidence supports
possibilities other than the Governnent’s theory, including that
the killing of Ceniceros was notivated by aninus toward
honmosexual s, was a “thrill” killing, or was done in self-defense.
These latter argunents, of course, address the weight of the
evidence and witness credibility, neither of which is relevant to
evi dence sufficiency review. See United States v. Garcia, 995 F. 2d
556, 561 (5th Gr. 1993). W do not evaluate Harris’s alternative
explanations of the events surrounding Ceniceros’s killing.
Rat her, we |l ook to the evidence in the |ight nost favorable to the
verdict, and ask whether it and reasonable inferences from it
denonstrate that, at the precise nonent Harris took Ceniceros’s
Mustang, Harris intended to cause death or serious bodily harm
See Hol | oway, 526 U.S. at 8, 11-12.

The Gover nnment concedes there was no direct evidence as to how

Harris cane to be in the sanme car with Ceniceros but argues the
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circunstantial evidence supported a reasonable conclusion that
Harris formed an intent to kill or harm Ceniceros in order to gain
his car and that Harris took the car by killing Ceniceros. The
Governnment argues that the jury mght have rejected Harris's
testinony of the two nmen riding around together in the earlier
nmor ni ng hours because Harris did not nention the phone calls nade
by Ceniceros and instead concluded Harris's first contact with
Ceni ceros was after 4:14 a.m on May 25, 2002, the tinme of the | ast
call. The Governnent also contends the evidence supports the
reasonabl e conclusion that Harris possessed the black handgun,
which killed Ceniceros, before the night and early norning in
gquestion, when he cane into contact wth Ceniceros; that Harris
explained to others later that “the faggot will never touch anybody
again” and that he had shot “a Spanish guy” 10 or 11 tines; that
Harris conplained every tine he tried to | eave Texas, sonething
went wong; and that Harris could not | eave Texas because the car
he stole had broken down. Based upon all of this evidence and
reasonabl e inferences fromit, the Governnent argues a reasonable
jury could conclude that sonetine early in the norning of My 25,
2002, Harris decided to take Ceniceros’s car for the purpose of
| eaving Texas and killed Ceniceros in order to do so.

But even permtting i nferences and view ng the evidence in the
light nost favorable to the verdict, there was no evi dence, aside
fromHarris’s own testinony, of the “precise nonent” that Harris
demanded or took control of the car. The Governnent need not show
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why Harris took the car; but it nust show that, at the nonent he
did, he intended to kill or harmCeniceros. See Holl oway, 526 U. S.
at 8, 11-12. No reasonable inference can be made from the
Government’s case or fromits cross-exam nation of Harris which
permts arational jury to conclude that Harris intended to kill or
har m Ceni cer os when he denmanded or took control of the car. To the
contrary, the record nmakes clear that the two in sone manner found
thensel ves in Ceniceros’s car together and ultimtely stopped in a
remote oil field; that Harris, if hisintention were to | eave Texas
by car, had a habit of requesting and gaining perm ssion to borrow
his father’s car when needed; that about the tinme of the killing,
Harris possessed a car titled in his father’s nanme; that Harris
shot Ceniceros outside of the car, to which Harris clearly, in
order to arrive at the renote field, had already gai ned access.
The record does not resolve in any respect whether Harris initially
gai ned access to the car by Ceniceros’s consent or encouragenent.
The applicabl e standard permts sufficiency of evidence eveninthe
absence of direct evidence; but on this record, nothing supports a
reasonabl e inference as to Harris’s intent at the preci se nonent he
demanded or took control of the car. Speculation may resol ve the
timng of Harris’s intent and actions that night, but specul ation
on the basis of evidence does not a reasonabl e i nference make. See
United States v. Jones, 44 F.3d 860, 865 (10th Cr. 1995) (noting

that “an i nference nust be nore than specul ati on and conjecture to
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be reasonable”). The jury had no evidence upon which to determ ne
whet her Harris possessed intent to kill or harm at the nonent of
the taking. Under the express |anguage of 8§ 2119, which permts
federal prosecutions of a particular type of robbery, and under

Hol | oway, such a gap is fatal to the Governnent’s case on this

record.
The evidence adduced in this case parallels that in
Appl ewhaite, where the carjacking conviction was reversed, in

i nportant respects. In Applewhaite, the Third Crcuit simlarly
addressed Hol | oway’ s nexus requirenent in |ight of unusual factual
ci rcunst ances, as opposed to the typical facts of a carjacking. In
bot h Appl ewhaite and the instant case, the evidence of force used
against the victimconstitutes mnimally an assault, and in this
case a killing, but does not show, w thout pure conjecture, that
the force was the neans of stealing the car. See Applewhaite, 195
F.3d at 686. Here, as in Applewhaite, it is uncontested that
Harris took Ceniceros’s car after Ceniceros was shot. “But that
does not establish that the force was used to get control of [the
car].” ld. at 685. Thus, here just as in Applewhaite, “the
prosecution failed to establish the required nexus” between the
intent to kill or harm and the taking of the car. See id.
Al t hough intent to kill or harmmay be reasonably inferred fromthe
evi dence of violence or threat present in both cases (here, due to

the shooting), the elenent of contenporaneousness between the
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taking and the intent to kill or harm cannot be shown when no
evi dence exists in the record to reasonably determ ne that el enent
beyond a reasonabl e doubt. Here, reasonable inferences fromthe
evi dence adduced against Harris in no way resolve whether the
taking of the car was a nere “afterthought” to the killing of
Ceni ceros, see Applewhaite, 195 F.3d at 685, or whether at the
preci se nonent the car was taken, Harris intended to kill or harm

Ceniceros “if necessary to steal the car,” see Diaz, 248 F.3d at
1098.

Moreover, this case differs dramatically from the cases in
whi ch ot her circuits have sustained convictions under § 2119 after
Hol | oway, finding sufficient evidence of intent to kill or harm at
the nonent of the taking. Here, unlike Lebron-Cepeda and Adans,
there i s no evidence that Harris threatened Ceni ceros or used force
against himat the inception of the carjacking —that is, at the
monment Harris demanded control of the car. Cf. Lebron-Cepeda, 324
F.3d at 57 (finding evidence that defendant placed |oaded gun to
the head of the victim and threatened victim at the nonent he
demanded the victimturn over the car sufficient under Holl oway);
Adans, 265 F.3d at 424-25 (finding threat of physical harm actual
and i nm nent where defendant touched victim with weapon at the
monment he demanded the car and attenpted to enter the vehicle

against the will of the driver). See also, e.g., United States v.

Evans-Garcia, 322 F.3d 110 (1st Cr.), cert. denied, 540 U S. 1027
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(2003); United States v. dover, 265 F.3d 337 (6th Cr. 2001),
cert. denied, 534 U S. 1145 (2002); United States v. Wight, 246
F.3d 1123 (8th Cr.), cert. denied, 534 U S 919 (2001); United
States v. Malone, 222 F. 3d 1286 (10th Cr.), cert. denied, 531 U. S.
1028 (2000); United States v. Wl son, 198 F. 3d 467 (4th Cr. 1999),
cert. denied, 529 U S. 1076 (2000); United States v. Jones, 188
F.3d 773 (7th Cir.), cert. denied, 528 U.S. 1033 (1999).

The Governnent nust show a nexus between the intent to kill or
harm and the taking of the car at the precise nonent of either the
taking of the car or the threat to do so. See Holloway, 526 U S.
at 8; see also D az, 248 F.3d at 1096. On this record, the
Governnent has failed to carry its burden. Factual ly, the
circunstances, viewed in the |light nost favorable to the verdict,
upon which carjacking is based in this case are atypical. W note
the follow ng significant differences between this case as conpared
to nore typical factual scenarios. Here, there is no testinony as
to the precise circunstances surrounding the nonent in which the
def endant demanded or took control of the car, aside from the
defendant’s own testinony;, nor is there physical evidence
illumnating that nonment in tine. Al so, the record is void of
testinony that the defendant threatened the victimat the nonent he
demanded or took control of the car. Finally, the record reveals
no evidence as to when and how the defendant cane to be in the

victims car, except the defendant’s own testinony that he was
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hi t chhi ki ng back to town and t hat Ceni ceros vol unteered to give him
a ride. The governnent’s speculation that Harris formed an intent
to kill Ceniceros if necessary to take Ceniceros’s car sonetine in
the late evening or early norning of their ride together, based
solely upon Harris’s statenent that every tinme he tries to | eave
Texas sonet hing goes wong and Harris’s possession of the gun, is
insufficient to bear a conviction under the statute as drafted by
Congr ess.

The jury’ s own special verdict supports our conclusion that
the evidence was insufficient to sustain the conviction. The jury

instruction, in relevant part, stated:

First: That the defendant intentionally took from a
person a notor vehicle described in the
i ndi ct nent ;

Second: That the notor vehicle had been transported in
i nterstate comerce;

Thi rd: That the defendant did so by neans of force and
vi ol ence;

Fourt h: That the defendant intended to cause death or
serious bodily injury; and

Fifth: That death resulted.?

Upon t he agreenent of both counsel, the Court charged the jury
to answer a verdict form which included the follow ng special
interrogatory: “If you have found the Defendant guilty of Count

One [carjacking] and/or Count Two [use of a firearmduring a crine

3Al t hough the instruction facially omts the requisite
el ement of connection in tine between intent to kill or harm and
the taking of the car, we decline to address Harris’s argunents
of plain error in instruction, given that reversal is mandated on
grounds of insufficient evidence.
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of violence], answer the foll ow ng question: W the Jury find that
the killing of Paul John Ceniceros constitutes . . . 1st Degree
Mur der / 2nd Degr ee Mur der / Vol unt ary Mansl aught er/ | nvol unt ary
Mansl aughter.” The jury both circled “Vol untary Mansl aughter” and
wrote those words in the provided space.

Wth respect to the special verdict, the jury charge

instructed, in relevant part:

“Vol untary Mansl aughter” neans the unl awful killing
of a human being without malice. For you to find
the killing constitutes voluntary mansl aughter, you

must be convinced that the governnent proved each
of the follow ng beyond a reasonabl e doubt:

That the defendant unlawfully killed Paul John
Ceni ceros [ and]

That the defendant did so without malice, that
i's, upon a sudden quarrel or heat of passion. :

The term “heat of passion” neans a passion of
fear or rage in which the defendant |oses his
normal self-control as a result of circunstances
that would provoke such a passion in an ordinary
person, but which did not justify the use of deadly
force.

In classifying Harris’s killing of Ceniceros as voluntary
mansl| aughter, the jury rejected a finding of nurder which,
according to the instructions, required nalice aforethought and
i ncluded killings acconpanied by “an intent to kill.”*

In order tofindthat Harris’ s killing constituted nurder, the

jury was instructed:

“Murder” nmeans the unl awful killing of a human being with
“The instructions charged that to “kill ‘with malice
af oret hought’ neans either to kill another person deliberately

and intentionally, or to act with call ous and wanton di sregard
for human life.”
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mal i ce af oret hought. Every nmurder perpetrated by poi son,
lying in wait, or any other kind of willful, deliberate,
mal i ci ous, and preneditated killing; or commtted in the
perpetration of, or attenpt to perpetrate, any arson,
escape, nurder, ki dnappi ng, treason, espi onage, sabot age,
aggravat ed sexual abuse or sexual abuse, burglary, or
robbery; or perpetrated from a preneditated design
unlawful ly and maliciously to effect the death of any
human being other than himwho is killed, is murder in
the first degree.

For you to find the killing constituted first degree
murder, you nust be convinced that the governnent has
proved each of the follow ng beyond a reasonabl e doubt:

That the defendant unlawfully killed Paul John
Ceni cer 0s;

That the defendant killed [Ceniceros] with nalice
af or et hought ;

That the killing was preneditated; and

That the killing took place within the territorial
jurisdiction of the United States.

To kill with “malice aforethought” neans either to kill
anot her person deliberately and intentionally, or to act
with callous and wanton disregard for human |ife. To
find malice af orethought, you need not be convinced that
the defendant hated the person killed, or felt ill wll
toward the victimat the tine.

In determning whether the killing was wth nalice
af oret hought, you may consider the use of a weapon or
i nstrunment and the manner in which death was caused.

A killing is “preneditated” when it is the result of
pl anni ng or deli beration. The anount of tinme needed for

prenmeditation of a killing depends on the person and the
circunstances. It nust be |ong enough for the killer
after formng the intent to kill, to be fully consci ous

of that intent.
Next, the court instructed the jury regarding the alternative
finding of second degree nurder:
Any other murder is murder in the second degree. For you to
find the killing constitutes second degree nurder, you nust be

convi nced that the governnent has proved each of the foll ow ng
beyond a reasonabl e doubt:
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That the defendant unlawfully killed [ Ceniceros];

That the defendant killed [Ceniceros] wth nmalice
af or et hought ;

That the killing took place within the territorial

jurisdiction of the United States.
To kill *“with nalice aforethought” neans either to Kkill
anot her person deliberately and intentionally, or to act with
cal l ous and wanton disregard for human life. To find malice
af or et hought, you need not be convinced that the defendant
hated the person killed, or felt ill wll toward the victimat
the tine.

Necessarily, the jury' s finding of voluntary manslaughter
rejects the alternate choice of nurder in either the first or
second degree, both of which enconpass by definition an intent to
kill. The only evidence adduced of Harris's interactions wth
Ceniceros that would support a finding of “sudden quarrel” or

“passion of fear or rage,” which supports the finding of voluntary
mansl aughter, arose fromHarris’s own testinony. Thus, the jury’'s
special verdict validating that testinony dictates that the jury
credited at least a portion of Harris's testinony. At a m ninum
the jury credited the only evidence regarding Harris's and
Ceniceros’s interaction at the nonent of the shooting —that is,
Harris’s version of what happened at the nonent Harris enployed
force or violence that resulted in Ceniceros’ s death.

In addition to the lack of sufficient evidence to support a
requi red el enent of the carjacking conviction, the jury' s ultinmate
special finding that the killing was voluntary manslaughter

indicates that the jury considered the question of the timng of

Harris’s intent to kill or harm Based upon the jury instructions,
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the jury could have characterized the hom cide as “nmurder,” based
upon the contenporaneousness of the killing and a robbery of the
car.®> Also, the jury m ght have selected nurder, on the basis of
the instructions, had it found sufficient evidence of intent to
kill. Wre the taking of the car and the killing contenporaneous
in the absence of a heat of passion killing, the jury could have
found murder. The jury did not sel ect nurder, however, and instead
determ ned, by finding voluntary mansl aughter, that the killing did
not occur during the course of a robbery or have the elenent of
mal i ce.

We nust, therefore, conclude that the jury determ ned the
nexus was | acking between the killing and the taking of the car.
I n the absence of sufficient evidence to conclude that a reasonabl e
jury could have found a nexus and in the presence of a jury’s
special verdict positively indicating that it found no nexus
existed, it cannot be said that the Governnent proved beyond a
reasonabl e doubt that Harris intended to cause death or serious
bodily harmat the precise nonent he took or attenpted to take the
car from Ceni ceros.

Considering the record in the light nost favorable to the
verdi ct, the evidence adduced, including all reasonable inferences
permtted therefrom requires a reasonable jury to conclude that a

reasonabl e doubt yet exists as to the requisite elenent that Harris

W note that “robbery” was not defined for the jury.

24



intended to kill or harm®“at the precise nonent he demanded or took
control over the car ‘by force and violence or by intimdation.’”
See Hol | oway, 526 U. S. at 8; see also Alarcon, 261 F.3d at 421-22
(internal citations omtted). For this reason, what m ght have
successful ly been prosecuted as a homcide in the state courts of
Texas fails to neet Congress’s requirenents for federal prosecution
of carjacking under 18 U S.C. § 21109.

After independent review of the record and based upon the
evi dence adduced at trial, only speculation wuld permt a show ng
of this requisite intent. Such a conjectural showing is
insufficient to support the conviction. Because a rational jury on
this record of wunusual factual circunstances could not have
determ ned beyond a reasonabl e doubt that, at the precise nonent
Harri s demanded or took control over the car by force and viol ence
or by intimdation, Harris intended to cause Ceniceros death or
serious bodily harm we reverse Harris’s conviction of carjacking
under count one of the indictnent. In light of this disposition,
we need not reach Harris’s additional clains of error.

1. Conviction for Use of FirearmDuring Crinme of Violence

Because we reverse Harris’s carjacking conviction, his count
two conviction for use of a firearm during a crinme of violence,
under 18 U. S.C. 8 924(c)(1) and (j), must necessarily be vacated.
In order to show such a violation, the Governnent nust prove, in

part, that Harris commtted a crime of violence. See 18 U S.C 8§
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924(c)(1); see also United States v. Burton, 324 F.3d 768, 770-71
(5th Gr. 2003). Here, the jury was so instructed. The first of
four elenents, required for a conviction under count two, was that
Harris “commtted the crine alleged in Count One. | instruct you
that carjacking is a crinme of violence.” |In the absence of the
Governnent’s proof of the predicate crine of violence, here
carjacking, the conviction for use of a firearmduring a crine of
violence is also reversed and the rel evant sentence vacated. See
Burton, 324 F.3d at 770-71.
Concl usi on

Based upon the foregoing, we REVERSE Harris’s convictions for
carjacking and use of a firearm during a crine of violence, in
violation of 18 U S.C. 88 2119 and 924(c)(1) and (j), and VACATE
his correspondi ng sentences. Accordingly, we REMAND to the
district court for entry of a judgnent of acquittal on both counts.
REVERSED; VACATED, REMANDED wi th i nstructions for entry of judgnment

of acquittal.
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