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TERRO SM TH,
Peti ti oner- Appel | ant,
ver sus
DOUG DRETKE, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON
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Appeal fromthe United States District Court
for the Southern District of Texas
(04-CV-372)

Before DAVIS, SMTH, and DENNIS, Ci rcuit Judges.
PER CURI AM *

Terro Smth (Smth), Texas prisoner # 875683, seeks a
certificate of appealability (COA) to appeal the district court’s
dism ssal of his 28 U S.C. § 2254 petition as tinme-barred. Smth
filed the petition to challenge his 18-year sentence for
aggravat ed sexual assault of a child. Smth argues that it was

error for the district court to sua sponte dismss his petition

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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as tine-barred, wthout giving himan opportunity to present
argunent opposi ng di sm ssal .
In order to obtain a COA, Smth nust show that jurists of

reason would find it debatable whether his petition states a
valid claimof the denial of a constitutional right and whet her

the district court was correct in its procedural ruling. $Slack

v. McDaniel, 529 U S. 473, 484 (2000). Smth has satisfied this

bur den.

Accordingly, IT 1S ORDERED that COA be granted on Smth’'s
claimthat he is entitled to equitable tolling due to nental
i nconpet ency, VACATE the district court’s denial of 28 U S. C
§ 2254 relief, and REMAND to the district court for further

proceedi ngs. See D ckinson v. Wainwight, 626 F.2d 1184, 1186

(5th Gr. 1980). COA is denied as to any renaining issues.

COA GRANTED I N PART, DEN ED | N PART; VACATED AND REMANDED.



