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PER CURI AM *

"Pursuant to 5TH G RCUIT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.
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Anerican States | nsurance Conpany and Anerican Econony
| nsurance Co. (together, “Anerican”) appeal the district court’s
grant of summary judgnent, which required themto indemify the
Synod of the Russian Orthodox Church Qutside of Russia, (“the
Church”) for the costs of a settlenent litigation in a separate
lawsuit. Anerican also appeals the denial of its own notion for

summary judgnent in its favor.

Factual and Procedural Background

I n August 2000, the Church was sued by a m nor who all eged
that he had been nolested by two priests at a nonastery in Blanco
County, Texas. The Church pronptly notified Anerican, its
insurer at the tinme, of the suit. Anmerican agreed to defend the
Church, subject to a reservation of its right to contest whether
the incident was covered under the Church’s insurance policy.

The Church sought a declaratory judgnment in Texas state
court to clarify American’s obligations to the Church under the
i nsurance policy. Anong other things, the Church sought a
declaration that Anerican had a duty to defend and i ndemify it
in the underlying lawsuit. Anerican renoved the case to federa
court. Both parties noved for partial summary judgnent on the
i ssues of defense and indemnification. The district court
granted partial summary judgnent in favor of the Church, and
ordered that Anerican be required to defend and i ndemify the

church. The underlying lawsuit by the m nor was then settl ed.
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The district court dismssed or declared noot all remaining
clains in the lawsuit, aside fromthe claimregarding

i ndemmi fication. The Church then filed a supplenental notion for
summary judgnent on this remaining issue. Anerican filed a
second notion for summary judgnent as well. The district court
granted sunmary judgnent in favor of the Church, finding that
Anmerican had a duty to indemify it.

We vacated the district court’s judgnent with respect to the
duty to indemify and remanded the case, finding that the
district court “erred when it incorrectly assuned that [Anmerican]
had a duty to indemify the Church based solely on its duty to
defend.” Am States Ins. Co. v. Synod of the Russian Othodox
Church Qutside of Russia, 335 F.3d 493, 496 (5th Cr. 2003). W
further held that “[t]he district court should have determ ned
whet her the Church had shown that the settled claimwas a covered
| oss under the insurance policy.” Id.

On remand, the district court found that the claimwas a
covered |l oss and that Anerican had a duty to indemify the Church
because the incidents |eading up to the underlying | awsuit
occurred during a tinme when the Church was covered by its
i nsurance policy with American. Anerican argues on appeal that
the district court erred by failing to follow our nandate that it
consi der whether the settlenent represented a potentially covered

| oss under the policy. Specifically, American contends the



district court failed to exam ne whether the settlenment award
represented punitive damages, which are not insurable under New
York | aw.

St andard of Revi ew

We review de novo whether a district court faithfully and
accurately foll owed our mandate on remand. Sobley v. Southern
Natural Gas Co., 302 F.3d 325, 332 (5th Gr. 1998). W review a
grant of summary judgnent de novo. Mowbray v. Caneron County,
Tex., 274 F.3d 269, 278 (5th Cr. 2001). Sunmary judgnment is
proper where the record indicates that there are “no genui ne
issues as to any material fact and that the noving party is
entitled to judgnent as a matter of law” Feb. R CQv. P. 56
“Questions of fact are reviewed in the light nost favorable to
t he nonnovant and questions of |aw are revi ewed de novo.”
Mowbray, 274 F.3d at 278-79. The parties agree that New York | aw
applies to this dispute.

Di scussi on

Anmerican argues that the sunmary judgnment evi dence shows
that the settlenent represented only punitive damages. Anerican
asserts that because punitive damages are uni nsurabl e under New
York law it cannot be nmade to indemify the Church for the
settl enment.

Under New York law, an insurer is required to indemify an

insured for a settlenment when the settlenent is nmade to settle a
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suit which involved a potential liability based on the facts
known to the insured, and the settlenent was reasonable in |ight
of the size of possible recovery and the likelihood that the

i nsured woul d have been found liable at a trial. Luria Brothers
& Co. Inc., v. Alliance Assurance Co., Ltd., 780 F.2d 1082, 1091
(2d Cr. 1986). However, for reasons of public policy an insured
may not be indemnified for any award that represents punitive
damages. Public Service Mut. Ins. Co. v. Goldfarb, 425 N E. 2d
810 (N.Y. 1981).

The issue of determ ning what part of an award represents
punitive damages has rarely been presented in the settl enent
context. \Where the issue has been raised, it has been found to
be a fact question of the type that m ght preclude summary
judgnent. In one of the few cases to address this issue,

National Union Fire Ins. Co. O Pittsburgh, Pa. v. Anbassador
Goup, Inc., an insured filed a sunmary judgnent notion in a suit
seeking indemification for a settlenent. 556 N Y.S. 2d 549 (N.Y.
App. Div. 1990). The National Union Fire court held that there
was a fact question regardi ng apportionnent of the settlenent
bet ween covered conpensat ory danages and non-covered punitive
damages. 1d. at 553. Because of this fact question, anong ot her
things, the district court denied summary judgnent. | d.
Simlarly, in Ansonia Associates Limted Partnership, v.

Public Service Miutual | nsurance Co., the insured contended that
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its insurer had to indemify it for the entire settlenment anount
because the settlenent itself declared that it represented
conpensatory damages only. 693 N Y.S. 2d 386 (N.Y. Sup. C
1998). The Ansonia court disagreed, finding that a question of
fact existed as to what type of damages the award represented.
The court held that “the nmere fact that the settlenent at issue
described the [total settlenent sunm as covering only
conpensatory damages is not dispositive . . . it is entirely
possible, if not likely, that at |east sone of the settlenent
anount represented punitive damages.” 1d. at 389.

In light of these cases, it seens that under New York | aw,
an insurer cannot be nmade to indemmify an insured for any part of
a settlenent award that represents punitive danmages. Therefore,
on this sunmary judgnent appeal, we nust determ ne whether there
is a genuine issue of material fact regardi ng what type of
damages are represented by the settlenent.

Anmerican contends that no evidence was presented suggesting
that any part of the settlenent represented conpensatory danages.
In support, Anmerican cites the affidavit of its clainms adjuster
who participated in the settlenent negotiations and who
determ ned that the mnor’s clains agai nst the Church “had a
total settlenent val ue range of between $300, 000 to $900, 000
based on the Church’s punitive damage exposure.” Anerican’s

argunent about how this indicates the settlenent only represented



punitive damages is unclear. Anerican seemto inply that because
the final settlenment was | ess than Arerican’s estimate of the
puni tive damage exposure, the settlenent anmount could only have
represented punitive damages. This evidence does not
conclusively establish Arerican’s argunent, because the figures
cited by Anerican do not in any way indicate why the parties
settled for the final anount, or what that anobunt represented.

The Church disputes Anerican’s contention that the entire
award was based on punitive damages by argui ng that under Texas
| aw, whi ch woul d have applied to the underlying lawsuit, no
punitive damages may be awarded absent a finding of actua
damages. Therefore, the Church argues, the settlenent nust have
represented at | east sone actual damages. The Church further
argues that the settlenent represented actual damages because the
underlying lawsuit alleged sexual abuse, which is a cause for
actual damages under Texas | aw.

Nei t her party has presented any other evidence to illustrate
exactly what damages were represented by the settl enent
represented why type of award. Yet, it nust be assuned that since
the conplaint in the underlying | awsuit sought both punitive and
actual damages, sone portion of the settlenent of that case
likely represented potential punitive damages. Therefore,
Anmerican has presented a question of fact as to which portion of
the settlenent award, if any, represented punitive danages. That
question is material to the current suit because Anerican cannot
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be made to indemify the Church for any portion of a settl enent

award that represents punitive damages. Consequently sunmary

judgnent in favor
because there was
type of damages -
repr esent ed.
Concl usi on
Therefore we
summary judgnent,

summary judgnent,

of either party in this case was i nappropriate
a genuine issue of material facts as to what

conpensatory or punitive - the settlenent

REVERSE t he grant of the Church’s notion for
AFFI RM t he denial of American’s notion for

REVERSE t he order requiring American to

indemmify the Church for all settlenent expenses, and REMAND t he

case to the district court for further determ nation in accord

with this order.



