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GARWOOD, Circuit Judge:

Petitioner-appellant Mari o Roberto Madri z- Al varado, an
alien, appeals the denial of his habeas corpus petition under 28
U S. C 8 2241 seeking to challenge his renoval order. W affirm

Facts and Proceedi ngs Bel ow

Mari o Roberto Madri z-Al varado (Madriz) is a native and

citizen of Guatemala who entered the United States w thout

i nspection on Septenber 26, 1986, when he was ei ght years ol d.



On Novenber 14, 1995, Madriz pleaded guilty in a Texas court to
possessi on, on or about October 27, 1995, of |ess than one gram
of lysergic acid diethylam de (LSD) and was granted a deferred
adj udi cati on under Texas Code of Crimnal Procedure article 42.12
section 5, being placed on probation for five years and fined

$500.! On Decenber 8, 1998, the Imm gration and Naturalization

'L ysergic acid diethylamide (LSD) is a Schedule 1 controlled substance under the Texas
Controlled Substance Act, see 4 Vernon's Texas Codes Annotated, Health and Safety, § 481.032
(West 2003, at 42, 45, 46), knowing possession (other than pursuant to a prescription or
practitioner’ s order) of “less than one gram” of which is“astate jail felony,” id. § 481.115(a) &
(b). A “dtatejail felony shall be punished by confinement in a state jail for any term of not more
than two years or less than 180 days’ and in addition there may be imposed “afine not to exceed
$10,000.” Texas Pena Code § 12.35(a) & (b).

Texas Code of Criminal Procedure, Art. 42.12 section 5 providesin part:

“Sec. 5. (a) . ..wheninthejudge s opinion the best interest of society and the

defendant will be served, the judge may, after receiving a plea of guilty or plea of

nolo contendere, hearing the evidence, and finding that it substantiates the

defendant’ s guilt, defer further proceedings without entering an adjudication of

guilt, and place the defendant on community supervision. . . . In a Misdemeanor

case, the period of community supervision may not exceed two years. . . . The

judge may impose afine applicable to the offense and require any reasonable

conditions of community supervision, including mental health treatment . . . that a

judge could impose on a defendant placed on community supervision for a

conviction that was probated and suspended, including confinement. . . . However,

upon written motion of the defendant requesting final adjudication filed within 30

days after entering such plea and the deferment of adjudication, the judge shall

proceed to final adjudication asin al other cases.

(b) On violation of a condition of community supervision imposed under

Subsection (a) of this section, the defendant may be arrested and detained. . . The

defendant is entitled to a hearing limited to the determination by the court of

whether it proceeds with an adjudication of guilt on the origina charge. No appeal

may be taken from this determination. After an adjudication of guilt, all

proceedings, including assessment of punishment, pronouncement of sentence,

granting of community supervision, and defendant’ s appeal continue asif the

adjudication of guilt had not been deferred . . . .

(c) On expiration of a community supervision period imposed under

Subsection (a) of this section, if the judge has not proceeded to adjudication of

guilt, the judge shall dismiss the proceedings against the defendant and discharge
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Service (INS) charged Madriz with renovability, because he was
unlawful ly present in the United States and because he had been
convicted for possession of a controlled substance, under 8

U S. C. 88 1182(a)(6)(A) (i) and 1182(a)(2)(A)(i)(I1),

respectively.?2 At his renpval hearing, Madriz conceded his

him. The judge may dismiss the proceedings and discharge a defendant [except in
certain sex offense cases) . . . prior to the expiration of the term of community
supervision if in the judge’ s opinion the best interest of society and the defendant
will be served. . . . [A] dismissal and discharge under this section may not be
deemed a conviction for the purposes of disqualifications or disabilities imposed by
law for conviction of an offense. For any defendant who receives adismissal and
discharge under this section:

(1) upon conviction of a subsequent offense, the fact that the defendant had
previoudly received community supervision with a deferred adjudication of guilt
shall be admissible before the court or jury to be considered on the issue of
penalty;

(2) if the defendant is an applicant for alicense or is alicensee under
Chapter 42, Human Resources Code, the Texas Department of Human Services
may consider the fact that the defendant previously has received community
supervision with a deferred adjudication of guilt under this section in issuing,
renewing, denying, or revoking a license under that chapter; . . .

(f) A record in the custody of the court clerk regarding a case in which a
person is granted deferred adjudication is not confidential.”

2 8 U.S.C. §1182(a) provides that “aiens who are inadmissible under the following
paragraphs are ineligible to receive visas and indligible to be admitted to the United States.”

8 U.S.C. § 1182(a)(6)(A)(i) provides that “an alien present in the United States without
being admitted or paroled, or who arrives in the United States at any time or place other than as
designated by the Attorney Generd, isinadmissible.”

8 U.S.C. §1182(a)(2)(A)(i) provides “(i) Except as provided in clause (ii), any alien
convicted of, or who admits having committed, or who admits committing acts which constitute
the essential elements of —

(I acrimeinvolving moral turpitude. . ., or

(I1) aviolation of (or a conspiracy or attempt to violate) any law or regulation of a

State, the United States, or aforeign country relating to a controlled substance (as

defined in section 802 of Title 21),
isinadmissible.”

8 U.S.C. § 1182(a)(2)(A)(ii) provides that “Clause (i)(1) [dealing with a crime of moral
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renmovability as an alien present w thout adm ssion or parole, but
contested the charge that his state court controll ed substance
deferred adjudication was a conviction for immgration purposes.

Madriz, informng the Immgration Judge (1J) that he had an

turpitude] does not apply to” an alien whose only crime was committed when under 18 and more
than 5 years before application for visa or admission or the maximum penalty for which did not
exceed one year’ s imprisonment and, if sentenced, the sentence did not exceed 6 months. Section
(2)(A)(ii) relates only to clause (i)(1), not to clause (i)(I1).
Lysergic acid diethylamide is alisted Schedule | controlled substance, listed in Schedule
1()(9), 21 U.S.C. § 812(c), and is hence a controlled substance as defined in 21 U.S.C. § 802(6).
8 U.S.C. § 1182(h) provides that “The Attorney General may, in his discretion, waive the
application of . . . subparagraph (A)(i)(11) of such subsection [§ 1182(a)(2)] insofar asit relatesto
asingle offense of simple possession of 30 grams or less of marihuanaif . . . .”
8 U.S.C. § 1227(a) providesin part:
“(a) Classes of deportable aliens
Any dien (including an alien crewman) in and admitted to the United States
shall, upon the order of the Attorney Genera, be removed if the alien iswithin one
or more of the following classes of deportable diens:
(1) Inadmissible at time of entry or of adjustment of statusor violates
status
(A) Inadmissible aliens
Any alien who at the time of entry or adjustment of status
was within one or more of the classes of aliensinadmissible by the law
existing at such time is deportable.
(B) Present in violation of law
Any dien who is present in the United States in violation of this
chapter or any other law of the United States is deportable.

(2) Criminal offenses
(A) General crimes

(B) Controlled substances

(i) Conviction
Any aien who at any time after admission has been

convicted of aviolation of (or aconspiracy or attempt to violate)
any law or regulation of a State, the United States, or aforeign
country relating to a controlled substance (as defined in section
802 of Title 21), other than a single offense involving possession
for one’s own use of 30 grams or less of marijuana, is deportable.”
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approved visa petition with a current priority date, submtted an
application for adjustnent of status to that of |awful pernanent
resident under 8 U.S.C. 8 1255(i) as the child of a United States
citizen. On May 5, 1999, the |IJ sustained both charges of
renmovabi lity, held that by reason of his controlled substance

of fense Madriz was ineligible for waiver of inadmssibility under
8 U S.C. 8 1255(h) and hence was ineligible for adjustnent of
status under 8 U . S.C. § 1255(i), and ordered that Mdriz be
deported to Guatemala. The 1J’'s decision was upheld by the Board
of Immgration Appeals (BIA) in a decision dated Decenber 27,
1999. The BIA specifically rejected Madriz's argunent that his
control | ed substance deferred adjudicati on was not a conviction
for inmmgration purposes.

On January 27, 2000, Madriz filed with this court a petition
for review of the Decenber 27, 1999 order of the BIA The
governnent noved to dismss the petition for want of
jurisdiction, arguing first that the petition was not tinely
filed and, alternatively, that pursuant to 8 U S.C. §
1252(a)(2)(C) this court’s jurisdiction over the petition for
review was precluded because Madriz was “renovabl e by reason of
having commtted a crimnal offense covered in section
1182(a)(2).” On May 8, 2000, this court granted the governnent’s

nmotion in an order w thout any statenment of reasons or



i dentification of grounds.?

On August 29, 2000, Madriz filed an application for wit of
habeas corpus under section 2241 in the United States District
Court for the Southern District of Texas, challenging his renoval
order, arguing that his Texas deferred adjudication was not a
convi ction because if he had been prosecuted in federal court 18
U S C 8§ 3607 woul d have precluded so considering it and because
in any event it was not final. The petition was dism ssed for
| ack of jurisdiction on Novenber 3, 2000 by Judge Hoyt, who ruled
that “the Court lacks jurisdiction because a proper forum exists
for petitioner to raise all issues concerning his deportation.
That avenue or forumis the court of appeals.” WMdriz did not
appeal that deci sion.

On Novenber 13, 2000, Madriz filed with the BIA a notion to
reopen and reconsider. He relied on the decision in Lujan-
Armendariz v. INS, 222 F.3d 728 (9th Gr. Aug. 1, 2000). 1In
Lujan the Ninth Grcuit reversed in part the BIA' s decision in
Matter of Roldan, 22 | &N Dec. 512 (BI A 1999), on which the BIA
had relied in its Decenber 27, 1999 dism ssal of Madriz’ s appeal
fromthe May 5, 1999 decision of the IJ. As the BIA noted inits
April 19, 2002 nmenorandum denying the notion to reopen and

reconsider, Madriz filed with that notion “a copy of an order

0ur order simply states: “It is ordered that respondent’ s motion to dismiss petition for
review for lack of jurisdiction is granted.”



fromthe Texas crimnal court dated June 9, 1999, termnating his
probation after successful conpletion, and dism ssing the drug
possessi on conpl ai nt agai nst himpursuant to article 42.12, 8 5
of the Texas Code of Crimnal Procedure.”* The governnent
opposed Madriz’'s notion to reconsi der and reopen on the ground,
anong others, that it was untinely. The BIA by its April 9,
2002 decision, denied the notion to reconsider and to reopen,
noting that the regulations, 8 CF. R 88 3.2(b) & 3.2(c),
required filing within thirty and ninety days, respectively, of
the date of the final adm nistrative decision, which was Decenber
27, 1999, and that the Novenber 13, 2002 “notion to reopen and
reconsider is therefore untinely.” The Bl A s decision further
held that Madriz “has failed to show that an excepti onal
situation warrants our consideration of his untinely notion to
reopen and reconsider in the exercise of discretion,” noting that

in Matter of Salazar, 23 | &N Dec. 223 (BI A 2002) the BIA had held

that the decision in Lujan would not be applied to cases ari sing

* This was apparently the first occasion that the June 9, 1999 order was before the BIA.
It is not mentioned in the BIA’s December 27, 1999 decision, nor does Madriz allege, or anything
in the record before us reflect, that it was in the administrative record or otherwise available or
furnished to the BIA (or mentioned or referred to before the BIA) at any time before November
13, 2000. Although the record before us contains copies of the BIA’s December 27, 1999 and
April 9, 2002 decisions, as well as of the IJ s May 5, 1999 decision, it contains no other portions
of the administrative record. The government’s motion to dismiss Madriz's January 2000 appeal
to this court from the BIA’s December 27, 1999 decision does contain, in addition to the BIA's
decision and that of the IJ, a copy of the complaint, waiver of indictment, deferred adjudication
order and bill of costsin the Texas crimina proceeding which had been admitted in evidence
before the 1J. The administrative record was not filed with this court in connection with the
January 2000 attempted appeal.



outside of the Ninth Grcuit and that, except where Lujan
applied, Matter of Roldan would continue to govern. Madriz did
not seek to appeal the BIA's April 9, 2002 denial of his notion
to reconsi der and reopen.

On May 9, 2002, Madriz filed the instant habeas petition,
arguing that his Texas state court deferred adjudication for
possession of LSD was not a conviction for immgration purposes.
Respondents noved for sunmmary judgnment, arguing that the district
court | acked subject matter jurisdiction and, alternatively, that
Madriz was not entitled to relief on the nerits. Mudriz filed a
cross-notion for sunmary judgnent, claimng that the district
court did have jurisdiction over his section 2241 application and
that he was entitled to relief because his renoval order was a
vi ol ation of due process and equal protection. The district
court referred the matter to a U. S. Magi strate Judge who
concl uded on Cctober 18, 2002, that the district court did have
jurisdiction to entertain the section 2241 habeas applicati on,
but recomrended that Madriz’s application be denied on the
merits. The district court, Judge Werlein, adopted the
reconmendati on over Madriz' s objections and entered final
j udgnent on Decenber 4, 2002. Mdriz tinely appeal ed.

Di scussi on
1. Standard of Review

The district court’s legal determ nations, including those



concerning jurisdiction, are reviewed de novo. R vera-Sanchez v.
Reno, 198 F.3d 545, 546 (5th G r. 1999). D sm ssal of a habeas
corpus petition on summary judgnent is reviewed de novo on
appeal . Kinder v. Purdy, 222 F.3d 209, 212 (5th Cr. 2000).

| f the governing inmmgration statute does not speak clearly
to the question before the court, the BIA's interpretation of
anbiguities therein will be upheld if that interpretation is

reasonable. WIlson v. INS, 43 F.3d 211, 213 (5th Gr. 1995).

2. The district court’s jurisdiction

The governnent argues that the district court |acked
jurisdiction to entertain Madri z’'s habeas petition because
Madri z was found renovabl e by reason of having commtted an
of fense covered in 8 U S.C 8§ 1182(a)(2)(A(i)(Il), and because 8
US C 8 1252(a)(2)(C) provides that “no court shall have
jurisdiction to review any final order of renoval against an
alien by reason of having commtted an of fense covered in section
1182(a)(2).” Madriz responds that in INSv. St. Cyr, 121 S.C
2271, 2278-87 (2001), the Court held section 1252(a)(2)(C did
not preclude resort to habeas relief under section 2241. The
governnent contends that St. Cyr does not control where all the
i ssues raised in the section 2241 petition could have been

resol ved by a court of appeals in ruling on a petition for review



of the BIA's order,® and that the only issue raised by Madriz in
hi s habeas petition — nanely that his Texas deferred adjudi cation
does not, and may not constitutionally, constitute a conviction
under section 1182(a)(2) (A (i)(Il) or otherwi se render him
renovabl e t hereunder — could have been resolved by this court in
ruling on its jurisdiction to consider a petition for review of
the BIA's decision (or decisions) in his case. See, e.g., Santos
v. Reno, 228 F.3d 591, 597 (5th Cr. 2000); see also Florez-Garza
v. INS, 328 F.3d 797, 802 (5th Cir. 2003).%° W preternmt this

jurisdictional issue because it has no effect on the disposition

> K. Cyr states:

“If it were clear that the question of law could be answered in another judicial

forum, it might be permissible to accept the INS reading of § 1252. But the

absence of such aforum, coupled with the lack of a clear, unambiguous, and

express statement of congressional intent to preclude judicial consideration on

habeas of such an important question of law, strongly counsels against adopting a

construction that would raise serious congtitutional questions.” 1d. at 2287

(emphasis added).
In afootnote called for at the end of the quoted passage, the Court noted “that Congress could,
without raising any constitutional questions, provide an adequate substitute through the courts of
appedls.” |d. at 2287 n.38.

® In Florez-Garza there were other issues in the habeas case besides the one which
controlled our jurisdiction on the appeal from the BIA. Seeid. at 803 n.6 and 804.

The government also argues that by granting its motion to dismiss Madriz's petition for
review for want of jurisdiction we in fact did rule, adversely to Madriz, on the sole claim raised in
his habeas petition, and hence habeas relief was also barred by the provision of § 1252(d) that “[&]
court may review afinal order of removal only if —. . . (2) another court has not decided the
validity of the order, unless the reviewing court finds that the petition presents grounds that could
not have been presented in the prior judicia proceeding or that the remedy provided by the
proceeding was inadequate or ineffective to test the validity of the order.” However, it cannot be
determined whether our order granting the government’ s motion to dismiss for want of
jurisdiction was not based only on the government’ s apparently valid claim of untimeliness and did
not reach the alternative § 1252(a)(2)(C) ground. See note 3 supra (and accompanying text).
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of this case inasnmuch as we conclude that the district court
correctly dism ssed Madri z’'s habeas petition on the nerits. See
Seale v. INS, 323 F.3d 150, 152-57 (1st Cr. 2003) (pretermtting
the sanme issue for essentially the sane reasons). See al so Texas
Enpl oyers’ Ins. Ass’'n v. Jackson, 862 F.2d 491, 497 n.8 (5th G
1988) (en banc) (pretermtting issue of district court’s

jurisdiction since relief properly denied on nerits).”’

3. Madriz's deferred adjudication as a ground for renoval

(a) Introduction

Madri z contends that his Novenber 1995 Texas deferred
adj udi cation for possession of LSDis not a conviction, or
grounds for renoval, under section 1182(2)(A)(i)(I1l), see note 2
supra, for basically two reasons:

(1) that it was not a “conviction” because it was not final
and did not neet the definition of conviction stated in Matter of
Ozkok, 19 I &N Dec. 546 (BI A 1988), and applied to deferred
adj udi cati ons under Tex. Code Crim Proc. art. 42.12 Sec. 5 in
Martinez-Mntoya v. INS, 904 F.2d 1018 (5th G r. 1990), in that

on violation of his community supervision he could not be

" We observe in this connection that this litigation clearly presents ajusticiable Article |11
case or controversy between the parties. Further, whether one accepts the government’ s view of
. Cyr’s construction of the statutory jurisdictional framework or Madriz's view thereof, it is
clear that this court is an appropriate judicial forum to resolve the issues presented, whether on
review of the district court’s habeas ruling or by deciding its own jurisdiction on appeal from the
BIA.
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convicted or sentenced for the underlying offense without a trial
| eading to formal adjudication of guilt and sentence, with right
of appeal, and the proceedi ngs against himwere ultimtely
di sm ssed and he was di scharged in June 1999 on conpletion of his
comuni ty supervision; and

(2) that under the rule of In Re Manrique, 21 | &N Dec. 58
(BIA May 19, 1995), and Lujan-Arnendariz v. INS, 222 F.3d 728
(9th Gr. 2000), Madriz's Texas deferred adjudication for
possession of LSD, even if it were otherwise a final conviction
for inmmgration purposes, would not be so treated because it was
his first drug offense and had it been prosecuted in federal
court Madriz would have been eligible for favorable treatnent,
and ul ti mate expungenent of conviction, under the Federal First

O fender Act (FFOA), 18 U.S.C. § 3607.8

8 Section 3607 provides:

“(a) Pre-judgment probation.—If a person found guilty of an offense
described in section 404 of the Controlled Substances Act (21 U.S.C. 844) —

(1) has not, prior to the commission of such offense, been convicted of
violating a Federal or State law relating to controlled substances; and

(2) has not previously been the subject of adisposition under this
subsection;
the court may, with the consent of such person, place him on probation for aterm
of not more than one year without entering ajudgment of conviction. At any time
before the expiration of the term of probation, if the person has not violated a
condition of his probation, the court may, without entering ajudgment of
conviction, dismiss the proceedings against the person and discharge him from
probation. At the expiration of the term of probation, if the person has not
violated a condition of his probation, the court shall, without entering a judgment
of conviction, dismiss the proceedings against the person and discharge him from
probation. If the person violates a condition of his probation, the court shall
proceed in accordance with the provisions of section 3565.

12



In holding that Madriz's deferred adjudication was a
conviction for purposes of section 1182(2)(A) (i)(Il), the BIA
relied on 8 U S.C 8§ 1101(a)(48)(A), enacted Septenber 30, 1996
as part of the Illegal Inmmgration Reformand | mm grant
Responsibility Act of 1996 (IIRIRA), 110 Stat. 3309-546, which
cont ai ned conprehensi ve anendnents to the I mmgration and
Nationality Act (INA), 66 Stat. 163, as anended, 8 U S.C. 8§ 1101
et seq. Section 1101(a) provides definitions for diverse terns

“[a]l]s used in this chapter,” nanely Chapter 12 of the INA 8

U S C 8§ 1101-1537. Prior to the enactnent of IIRIRA, the | NA

(b) Record of disposition.—A nonpublic record of a disposition under
subsection (a), or a conviction that is the subject of an expungement order under
subsection (c), shall be retained by the Department of Justice solely for the purpose
of use by the courts in determining in any subsequent proceeding whether a person
qualifies for the disposition provided in subsection (@) or the expungement
provided in subsection (c). A disposition under subsection (a), or a conviction that
is the subject of an expungement order under subsection (c), shall not be
considered a conviction for the purpose of a disqualification or a disability imposed
by law upon conviction of acrime, or for any other purpose.

(c) Expungement of record of disposition.—f the case against a person
found guilty of an offense under section 404 of the Controlled Substances Act (21
U.S.C. § 844) isthe subject of a disposition under subsection (a), and the person
was less than twenty-one years old at the time of the offense, the court shall enter
an expungement order upon the application of such person. The expungement
order shall direct that there be expunged from all official records, except the
nonpublic records referred to in subsection (b), all referencesto his arrest for the
offense, the ingtitution of criminal proceedings against him, and the results thereof.
The effect of the order shall be to restore such person, in the contemplation of the
law, to the status he occupied before such arrest or institution of criminal
proceedings. A person concerning whom such an order has been entered shall not
be held thereafter under any provision of law to be guilty of perjury, false
swearing, or making a false statement by reason of his failure to recite or
acknowledge such arrests or institution of criminal proceedings, or the results
thereof, in response to an inquiry made of him for any purpose.”

13



contained no definition of “conviction” (nor was there otherw se
any federal statutory definition of “conviction” for purposes of
the inmgration laws). Section 322(a) of IIRIRA 110 Stat. 3009-
628, anmended section 1101(a) by adding thereto the foll ow ng
definition, codified as section 1101(a)(48)(A):

“(48)(A) The term ‘conviction’ neans, with respect to
an alien, a formal judgnent of guilt of the alien
entered by a court or, if adjudication of guilt has
been wi t hhel d, where —

(i) a judge or jury has found the alien
guilty or the alien has entered a plea of guilty
or nolo contendere or has admtted sufficient
facts to warrant a finding of guilty, and

(ii) the judge has ordered sone form of
puni shnment, penalty, or restraint on the alien’s
liberty to be inposed.”

Section 332(c) of IIRIRA 110 Stat. 3009-629, provides that
“[t] he anendnents nmade by subsection (a) shall apply to
convi ctions and sentences before, on, or after the date of

enact nent of this Act.”?®

° In Matter of Punu, 22 1&N Dec. 224 (BIA 1998), the BIA held that a 1993 Texas
deferred adjudication under Tex. Code Crim. Proc. art. 42.12 sec. 5(a) was a conviction for
immigration purposes rendering the alien removable because it met the definition of 8§
1101(a)(48)(A) which superceded that of Matter of Ozkok and Martinez-Montoya. In Matter of
Roldan, 21 &N Dec. 512 (BIA 1999), the BIA held that a 1993 Idaho deferred adjudication for a
first offender’ s marihuana possession, where the court in 1994, after commencement of
immigration proceedings, granted early release from the imposed probation and dismissed the
charges, and later granted a motion to set aside the guilty plea, was a conviction under §
1101(a)(48)(A), rendering the alien removable, regardless of whether it met the standards of
Ozkok, and that Ozkok and Manrique had both been superceded by § 1101(a)(48)(A). In Lujan-
Armendariz the Ninth Circuit, building on its earlier decision in Garberding v. INS 30 F.3d 1187,
1190 (9th Cir. 1994), which in turn had brought about Manrique, reversed the BIA’ s decision in
Roldan, holding that “as a matter of constitutional equal protection, . . . the benefits of the
[Federa First Offender] Act [must] be extended to aliens whose offenses are expunged under
state rehabilitative laws, provided that they would have been eligible for relief under the [Federal
First Offender] Act had their offenses been prosecuted as federal crimes.” Lujan-Armendariz,

14



(b) Does section 1101(a)(48)(A) by its terns render
Madri z’s deferred adjudication a conviction for immagration | aw
purposes and, if so, does such application of section
1101(a)(48)(A) violate Madriz’'s constitutional rights?

(i) The language of section 1101(a)(48)(A) covers the
deferred adj udi cati on.

Madriz in Novenber 1995 pled guilty to the LSD possession
of fense, and the Texas judge, pursuant to Tex. Code Crim Proc.
art. 42.12 sec. 5 (see note 1, supra), accepted the plea, heard
evidence, found that it substantiated Madriz's guilt, fined him
$500 and pl aced himon five years probation under community
supervi sion, but wi thheld “adjudication of guilt.” According
to Madriz, on June 9, 1999, the Texas court dism ssed the
proceedi ngs agai nst himand di scharged hi mon conpletion of his
comuni ty supervision pursuant to the provisions of article 42.12
8 5(a) (see notes 1 and 4 supra). Under our holding in Mosa v.
INS, 171 F.3d 994, 998 & n.2, 1005-06 (5th Cr. 1999), “[t]he
text of 8§ 322(a) [§ 1101(a)(48)(A)] could not be nore clear” and

Madriz’s 1995 deferred adjudication constitutes a conviction

222 F.3d a 749. In Matter of Salazar-Regino, 23 I&N Dec. 223 (BIA 2002), which involved a
Texas deferred adjudication under art. 42.12 sec. 5(a) for possession of marihuana, the BIA held
it would not apply Lujan-Armendariz to cases arising outside of the Ninth Circuit, concluding,
inter alia, “that Congress did not intend to provide any exceptions from its statutory definition of
conviction [in 8 1101(a)(48)(A)] for expungements pursuant to state rehabilitative proceedings.”

10 All thisis as called for by the terms of art. 42.12 § 5(a), and is as reflected in the Texas
court’s November 14, 1995 “Community Supervision Order and Deferment of Adjudication of
Guilt” acopy of which was filed with the government’ s motion to dismiss Madriz' s attempted
appeal to this court from the BIA’s December 27, 1999 decision (see note 4, supra). All of thisis
essentialy admitted, and none of it denied, by Madriz.
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t hereunder, and does so notw thstanding the 1999 di sm ssal of the
charges and di scharge of Madriz pursuant to article 42.12 section
5(c) and notw thstanding the provision of article 42.12 section
5(c) that such “a dism ssal and di scharge under this section may
not be deened a conviction for purposes of disqualifications or
disabilities inposed by law for conviction of an offense.” See
al so Herrera v. INS, 208 F.3d 299 (1st G r. 2000), noting that
the “l anguage” of section 1101(a)(48)(A) “leaves nothing to the

i magi nation,” id. at 304, and approving Mwosa, id. at 306, 308;1
Renteri a-Gonzalez v. INS, 322 F.3d 804, 812-14, 815 (5th Cr.
2002); id. at 820-22 (Benavides, J., specially concurring);
Vasquez- Vel eznoro v. INS, 281 F.3d 693, 696-99 (8th G r. 2002).

(ii) No inplied exception for offenders eligible for FFOA
disposition if federally prosecuted

Madriz further argues in this connection that as the Ninth
Circuit held in Lujan-Arnendariz, the FFOA (section 3607; see
note 8 supra) was not repealed or limted in application by
section 1101(a)(48) (A so that one whose federal drug charges
have been di sm ssed thereunder would not be considered to have
been convicted for purposes of the immgration |aws, and that

hence an inplied exception should be read into section

! Herrera observes that “the emphasis Congress placed on the original admission of guilt
plainly indicates that a subsequent dismissal of charges, based solely on rehabilitative goals and
not on the merits of the charge or on a defect in the underlying proceedings, does not vitiate that
origina admission.” |d. at 306.

16



1101(a) (48) (A) for state deferred adjudications of first

of fenders for offenses which if prosecuted in federal court would
have been eligible for disposition under the FFOA. Even

assum ng, arguendo only, that the provision of the FFOA (8
3607(b)) that a deferred adjudication and subsequent di sm ssal

t hereunder “shall not be considered a conviction for the purposes
of a disqualification or disability inposed by | aw upon
conviction of a crinme, or for any other purpose” precludes
application of the section 1101(a)(48)(A) definition of
conviction to a 21 U S.C. 8§ 844 proceedi ng di sm ssed under the
FFQOA, 2 such a consequence would result only fromthe
applicability of the FFOA to the putative conviction in question
and would not to any extent result fromany anal ysis of or
anbiguity in the | anguage of section 1101(a)(48)(A). The section
1101(a) (48) (A) definition of conviction, expressly directed to
situations where “adjudication of guilt is withheld,” “could not

be nore clear,” “leaves nothing to the inmagination” and
affirmatively and unanbi guously includes Madriz’'s deferred

adj udi cati on under Tex. Code of Crim Proc. art. 42.12 sec. 5.
There is sinply no warrant, as a matter of statutory

interpretation, to nmake up out of whole cloth sonme inplied

12 We have substantial doubt whether the FFOA controls over the subsequently enacted §
1101(A)(48)(A). Asthe Seventh Circuit observed in Gill v. Ashcroft, 335 F.3d 574, 578 (7th Cir.
2003), “. . . even if adisposition under 8 3607 [of the FFOA] counts as a conviction in
immigration law, it would not be a conviction for other purposes. . . Thus, § 1101(a)(48)(A) and
8 3607(b) may coexist, though the former reduces the domain of the latter.”

17



exception for state deferred adjudications on the basis of an
anal ogy to section 3607.% W agree with the several other
courts of appeals that have rejected the sane argunent that
Madri z advances here. See GII| v. Ashcroft, 335 F.3d 574, 579
(7th Gr. 2003) (“It is enough to say that 8 3607 has no residua
effect on the appropriate characterization of state-|law deferred
di spositions. These are handl ed conprehensively, and
exclusively, by 8§ 1101(a)(48)(A)");* Acosta v. Ashcroft, 341
F.3d 218, 225-26 (3d Cr. 2003); Vasquez-Vel eznoro, 281 F.3d at
696- 99; Fernandez-Bernal v. Attorney General, 257 F.3d 1304 (11th
Cr. 2001.%

(ii1) Equal protection

Madriz further argues that his contentions in this respect,

even if not supportable as a matter of statutory construction,

3 Theimmigration laws do contain specific mitigating exceptions to the treatment
otherwise accorded thereunder to drug and moral turpitude offenses, such as the exceptionin 8
1227(a)(2)(B)(i) for convictions for “a single offense involving possession for one's own use of
30 grams or less of marijuand’ and the parallel exception for small quantity marihuana offenses in
§1182(h) (see note 2, supra). See also 8§ 1182(2)(2)(A)(ii) (providing exception to crime of
moral turpitude offenses for certain offenses committed when under 18). The presence of such
express exceptions argues against implied exceptions of the kind urged by Madriz.

14 See also Herrera, 208 F.3d at 308: “Congress enacted section 1101(a)(48)(A) for the
express purpose of counteracting (and, thus, correcting) disparities covered by varying state
rehabilitative procedures.”

> The only court of appeals decision arguably to the contrary is Lujan-Armendariz.
However, that decision appears to us to ultimately rest not on any construction of §
1101(a)(48)(A) with respect to state deferred adjudications, but rather on constitutional equal
protection principles. 222 F.3d at 749. We consider the equal protection argument in part (iii)
below.
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are constitutionally conpelled by the equal protection conponent
of the Fifth Anmendnent’s due process clause. Again relying on
Luj an- Arnendari z, he contends that section 3607 continues to
govern what constitutes a conviction for inmmgration |aw purposes
and that it denies himequal protection to treat his Texas
deferred adjudi cation as a conviction when had his offense been
prosecuted in federal court he would have been eligible for
deferred adj udi cati on and di sm ssal under section 3607.

Assum ng, arguendo only, that section 3607 controls over section
1101(a) (48) (A) for purposes of determ ning whether a federal

of fense di sposed of under section 3607 is a conviction for

i mm gration | aw purposes, we nevertheless reject this equal
protection contention, as have all the courts of appeals which
have considered it, other than the Ninth Grcuit.

In light of Congress’s plenary power to pass |egislation
concerning the adm ssion or exclusion of aliens, it is clear that
no nore searching review than that of rational basis is
appropriate. See, e.g., Faillo v. Bell, 97 S.C. 1473, 1478
(1977) (“[T] he power to expel or exclude aliens . . . [is] a
fundanental sovereign attribute exercised by the Governnent’s
political departnents largely inmune fromjudicial control.”)
(citation and internal quotation marks omtted); Denpbre v. Kim
123 S.Ct 1708, 1711 (2003) (“[I]n the exercise of its broad power

over naturalization and i nm gration, Congress regularly makes
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rules that woul d be unacceptable if applied to citizens.”)
(citation and internal quotation marks omtted).!® Under
rational basis review, differential treatnent “nust be upheld
agai nst equal protection challenge if there is any reasonably
concei vabl e state of facts that could provide a rational basis
for the classification.” [|CC v. Bench Communications, 113 S. C
2096, 2101 (1993). See also, e.g., Acosta, 341 F.3d at 226-27;
Vasquez- Vel eznoro, 281 F.3d at 697
We agree with the Third Crcuit’s Acosta opinion that the
equal protection challenge is wthout nerit because
“[flamliar with the operation of the federal crimnal
justice system Congress could have thought that aliens
whose federal charges are dism ssed under the FFOA are
unlikely to present a substantial threat of conmtting
subsequent serious crinmes. By contrast, Congress nay
have been unfamliar with the operation of state
schenes that resenble the FFOA. Congress coul d have
worried that state crimnal justice systens, under the
pressure created by heavy case | oads, mght permt
dangerous offenders to plead down to sinple possession
charges and take advantage of those state schenes to
escape what is considered a conviction under state
| aw.” Acosta, 341 F.3d at 227.
Essentially the sane reasoni ng was enpl oyed i n Vasquez- Vel eznoro
to reject the simlar equal protection challenge nade there
(involving a 1988 Texas deferred adjudi cati on under Tex. Code

Crim Proc. art. 42.12 for possession of a controlled

6 And, aliens are not a suspect class. See Plyler v. Doe, 102 S.Ct. 2382 (1982).
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subst ance). '’

There is a further reason that Madriz’'s equal protection
argunent fails. That argunent assunes, in effect, that if the
state judge who granted Madriz deferred adjudi cation under Tex.
Code Crim Proc. art. 42.12 sec. 5 had been a federal judge and
Madri z had been prosecuted for his LSD possession in federal
court under 21 U . S.C. § 844(a), the judge woul d have granted him
deferred adj udi cati on under section 3607. O course, deferred
adj udi cati on under section 3607 is discretionary with the court.
However, the state judge in Madriz' s case determ ned that the
appropriate sentence was five years’ probation (and a $500 fine),
but deferred adjudication under section 3607 is limted to
i nstances where the court places the defendant “on probation for
a termof not nore than one year” (and there is no provision for
a fine). The judge who thought five years’ probation appropriate
m ght well have for that reason declined to grant deferred

adj udi cati on under section 3607.' Thus, in Fernandez-Bernal,

" In Vasguez-Velezmoro the Eighth Circuit observed

“...we...seearationa bassfor treating differently state and federal convictions
that are expunged. Congress defines the rules of federal criminal procedure, and
Congress enacted the FFOA.. It isreasonable to grant greater immigration relief to
defendants whom it has selected for preferential treatment of their convictions.
That is, Congress better knows and can control the pool of defendant aliens who
will be digible for immigration relief viathe FFOA, than it can with state defendant
aliens rehabilitated through avariety of statutes.” 281 F.3d at 698.

18 We also note other differences between § 3607 (see note 8 supra) and Tex. Code Crim.
Proc. art. 42.12 sec. 5. Under the Texas deferred adjudication system, there is express provision
for consideration of the dismissal thereunder for sentencing purposes in the event of conviction
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the Eleventh Crcuit rejected the alien’s simlar equal
protection argunent, stating:

“Fernandez- Bernal could not have received FFOA

expungenent relief, because he was actually sentenced

to two years of probation, as well as a termin jail.

Rel i ef under FFOA 8§ 3607(b) is not available to an

i ndi vidual sentenced to a term of probation that

exceeds one year; nor is it available to anyone

sentenced to jail tine.” |d. at 1316.

;V@ éonclude t hat Fernandez-Bernal’'s drug offense could

not have been expunged under the FFOA had he received

hi s sentence under federal |aw and, therefore, the BIA

did not violate equal protection in ordering him

renmoved fromthe United States.” Id. at 1317 (footnote

omtted).
I n Vasquez- Vel eznoro, the Eighth Grcuit rejected an identical
equal protection challenge to the application of section
1101(a)(48)(A) to a 1986 deferred adjudi cati on under Tex. Code
Crim Proc. art. 42.12 for possession of a controlled substance,
in which the alien was placed on probation for ten years but two
years later was permtted to wwthdraw his guilty plea, the
i ndi ctment was di sm ssed and the conviction was set aside. 281
F.3d at 695. The court expressly agreed with the above noted
rati onal of Fernandez-Bernal. Vasquez-Veleznoro, 281 F.3d at

698. The court concluded that “treating petitioner differently

for a subsequent offense (art. 41.12 sec. 5(c)(1), see note 1, supra), while 8 3607 contains no
such provision and such consideration would appear to be at least impliedly precluded in the case
of expungement under 8 3607(c). The Texas statute has no provision for expungement and
expressly provides that the record of the deferred adjudication is “not confidential” (art. 42.12
sec. 5(f)). The presence of these provisionsin article 42.12 section 5 might incline ajudge to
more likely grant deferred adjudication thereunder than he or she would if the statute had no such
provisions, asisthe case in § 3607.
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froman alien whose conviction was expunged under the FFOA is not
arbitrary or unreasonable. H's sentence was nuch greater than

al | oned under the FFOA, so he is not simlarly situated to aliens
who receive relief under that statute.” 1d. at 699.7%°

For the reasons above stated, we reject Mdriz' s equal
protection clains.

(iv) Does section 1101(a)(48)(A), by its terns and the terns
of Il RIRA section 322(c) apply to deferred adjudications before
its enactnent?

Madri z makes various argunents that the ternms of section
322(c) are an insufficiently clear expression of congressional
intent to warrant application of section 1101(a)(48)(A) to
deferred adjudications entered prior to the enactnent of |1 R RA
W rejected all these argunents in Mosa, 171 F. 3d at 1006-08.
Madriz urges that St. Cyr in effect supercedes this portion of
Moosa. W disagree. In St. Cyr, the Court noted Il R RA section
322(c) — and other simlarly worded sections of IIRIRA — as
constituting instances in which Congress did “indicate
unanbi guously its intention to apply specific provisions
retroactively.” St. Cyr, 121 S .. at 2289 & n.43 (quoting

section 322(c)). St. Cyr clearly supports, rather than

undercuts, Mdosa’s holding in this respect. Several courts of

¥ The Eighth Circuit recognized that its holding in this respect conflicted with the Ninth
Circuit’s Lujan-Armendariz, where the two aiens had been sentenced to three years and five
years probation terms respectively, but declined to follow Lujan-Armendariz. Vasquez-
Velezmoro, 281 F.3d at 696. We likewise decline to follow Lujan-Armendariz
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appeal s have upheld the application of section 1101(a)(48)(A) to
deferred adjudi cations entered before the enactnent of ||l R RA
see, e.g. Acosta, 341 F.3d at 220-21 & n.3 (Cctober 1995

Pennsyl vani a heroi n possessi on deferred adj udi cati on based on
nol o plea); Vasquez-Vel eznoro, 281 F.3d at 695 (1986 controll ed
subst ance possession deferred adjudicati on under Tex. Code Crim
Proc. art. 42.12 based on guilty plea); Fernandez-Bernal, 257
F.3d at 1305-06 (nolo contendere based 1991 California deferred
adj udi cation for cocai ne possession). W are not aware of court
of appeals holdings to the contrary.

(v) Constitutionality of retroactive application of section
1101(a) (48) (A

Madriz contends that it is unconstitutional to apply section
1101(a) (48) (A), enacted in 1996, to his 1995 deferred
adj udi cati on, because at the tine of the deferred adjudication it
was not considered a conviction by reason both of Ozkok and
Manrique. We reject this contention as we did the simlar
contention in Mosa where we noted that “‘it is well settled that
Congress has the authority to nmake past crimnal activity a new
ground for deportation.’”” 171 F.3d at 1009 (quoting Ignacio v.
I NS, 955 F.2d 295, 298 (5th Gr. 1992)). See also, e.qg.
Mul cahey v. Catalanotte, 77 S.Ct. 1025, 1026-27 (1957); Marcello
v. Bonds, 75 S.C. 757, 764 (1955). |Indeed Congress can do so

even for past antisocial conduct that not only did not result in
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a conviction but was not even crim nal when engaged in. See
Galvan v. Press, 74 S.C. 737, 742 (1954) (menbership in
communi st party from 1944 to 1946, nmade a ground for deportation
in 1950 without fornerly required proof in particular case that
party advocated violent overthrow of the U S. governnent,
properly applied to alien who was unaware of the party’s advocacy
of violence); Harisiades v. Shaughnessy, 72 S.Ct. 512 (1952)
(menbership in communi st party which termnated prior to

enact nent of statute nmaking it a ground for deportation, as to
alien unaware of party’'s commtnent to violence); United States
v. Sahli, 216 F.2d 33, 40-41 (7th Cr. 1954).

Madriz further argues in this connection that his 1995
guilty plea in the deferred adjudication nust necessarily be
considered constitutionally infirmbecause at the tine the
deferred adjudi cation was not a conviction for inmmgration |aw
pur poses and he could not have known that it would becone so by
the 1996 enactnent of IIRIRA. However, it has |ong been settled
that a plea is not rendered constitutionally infirm because the
def endant was not aware of the inmm grati on consequences of a
convi ction pursuant thereto or because counsel or the court
failed to advise himthereof. United States v. Banda, 1 F.3d
354, 356 (5th Cr. 1993); United States v. Holton, 228 F.2d 827,
830 (7th Gr. 1956); WR GHT, FEDERAL PRACTI CE AND PROCEDURE: CRIM NAL 3RD

§ 173 at 192 n. 54.
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We note that Madriz's LSD charge was dism ssed solely as a
result of his satisfactory conpletion of his sentence to
probation as contenplated by Tex. Code Crim Proc. art. 42.12,
and not to any extent because of the nerits of the charge, or any
question as to Madriz's guilt thereof (which he has never denied)
or on account of any defect in the underlying proceedi ngs or any
guestion as to the validity of his guilty plea therein.?

W |ikew se reject Madriz's reliance on St. Cyr’s hol ding
that the provisions of Il RIRA section 304(b), elimnating the
eligibility for discretionary relief under INA § 212(c) as to
aliens convicted of certain crines, did not apply to aliens
convi cted of such offenses (pursuant to plea bargains) prior to
the enactnment of IIRIRA. As previously observed, this holding
was not based on constitutional grounds, but was rather grounded

on the Court’s view that the | anguage of the statute was not

2 We further observe that under § 1101(a)(48)(A), in cases where (as here) “ adjudication
of guilt has been withheld,” thereisaconviction if “ajudge. . . hasfound the alien guilty . . . and .
.. the judge has ordered some form of punishment, penalty, or restraint on the alien’s liberty to be
imposed.” Here, asrequired by Tex. Code Crim. Proc. art. 42.12 sec. 5(a), the judge heard
evidence and found that it substantiates Madriz' s guilt and ordered that some form of punishment,
penalty and restraint on Madriz's liberty be imposed. That suffices to meet the terms of §
1101(a)(48)(A). Moreover, 8§ 1182(a)(2)(A)(i) (see note 2 supra) extends, asit likewise did at
the time of MadriZ s plea, not only to an alien “convicted of” a controlled substance offense, but
also to any alien “who admits having committed” (“or who admits committing acts which
constitute the essential elements of”) such an offense. Madriz has never retracted his admission of
having committed such an offense or asserted that he did not commit such an offense or did not
knowingly possess LSD.
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sufficiently express or explicit in that respect.?
Madri z’s constitutional argunents respecting the retroactive
application of section 1101(a)(48)(A lack nerit.
Concl usi on
For the reasons stated above, the district court’s dism ssal
of Madriz’'s section 2241 habeas petition is

AFF| RMED.

2 The &. Cyr Court contrasted the provisions of other sections of IIRIRA, including §
322(c), which it deemed to clearly call for retroactive application, with the language of § 304(b),
which did not. 121 S.Ct. at 2289 & n. 43. It then went on to state (121 S.Ct. at 2290):

“Asthe Court of Appeals noted, the fact that Congress made some provisions of

IIRIRA expressly applicable to prior convictions, but did not do soin regard to §

304(b), isan indication ‘that Congress did not definitively decide the issue of §

304(b)’ s retroactive application to pre-enactment convictions.””

. Cyr concluded in this connection:

“We find nothing in IIRIRA unmistakably indicating that Congress considered the

question whether to apply its repeal of § 212(c) retroactively to such aliens. We

therefore hold that 8 212(c) relief remains available for aliens, like respondent,

whose convictions were obtained through plea agreements and who,

notwithstanding those convictions, would have been eligible for § 212(c) relief at

the time of their plea under the law then in effect.” 121 S.Ct. at 2293.
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