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SOUTH LOUI SI ANA CEMENT, | NC.,

Pl ai ntiff-Counter Defendant-Appell ant,
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VAN AALST BULK HANDLI NG, B. V.,

Def endant - Appel | ee,
and
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Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
DeMoss, Circuit Judge:

This is an appeal fromthe district court’s order sending all
the clainms and counterclains in this litigation to arbitration,
i ncluding the counterclains of a non-signatory to the arbitration
agreenent who wanted to participant in the arbitration. The
district court has not dism ssed the case but rather stayed the
proceedi ngs pending the arbitration and adm ni stratively closed the

case. We hold that because the district court ordered arbitration



and there is no final decision, the orders are not imediately
appeal abl e and therefore this Court |acks jurisdiction.

BACKGROUND

This case arises out of the business relationships between
Pl ai ntiff-Counter Defendant-Appel | ant South Loui si ana Cenent, |nc.
(hereafter “SLC), Def endant - Count er Cl ai mant - Appel l ee  PBC
Services, Inc. (hereafter “PBC’'), and Def endant - Appel | ee Van Aal st
Bul k Handling, B.V. (hereafter “Van Aalst”).

PBC i s a Loui si ana corporation based i n Houma, Louisiana. The
princi pal business of PBCis the | easi ng and operating of equi pnent
to unl oad bulk cargo fromvessels, particularly bulk cenment. SLC
is also a Louisiana corporation based in Port Allen, Louisiana.
PBC and SLC have a business rel ati onshi p goi ng back several years.
In 2001, the two corporations had an oral agreenent under whi ch PBC
woul d provide the equi pnent and | abor to unload bulk cenment from
vessel s for SLC. For these services, SLC would pay a price per ton
unl oaded and woul d al so guarantee a certain anount of work to be
performed by PBC, expressed in a mninmmof tons of bul k cenent.
In 2002, the two corporations entered into a witten contract
which, inter alia, required PBCto assist SLCin purchasing its own
bul k cargo unloading equi pnent (“units”) from Van Aalst and to
operate, and provide |abor, fuel, repairs, and naintenance for,
SLC s purchased equi pnent. The witten contract provided that SLC

woul d pay PBC at the rate of $200, 000 per annum per unit (based on



100, 000 tons per annum at $2.00 per ton). |If the tonnage were to
exceed 200, 000 conbi ned fromboth units, then SLC woul d conpensat e
PBC at $2.00 per ton for the tons in excess of 200, 000.

Van Aalst is alimted |iability conpany of the Netherl ands.
Van Aalst is a part owner of PBC In 2002, SLC and Van Aal st
entered into two contracts for the purchase of two used pneumatic
ship unl oaders. The contracts provided for a limted warranty on
certain conponents of the unloaders for a period of 12 nonths
comencing after delivery. Both contracts also contained an
express arbitration agreenent which covered “any dispute

arising out of or related to” the contract. The unl oaders
al | egedl y began experi enci ng nechani cal problens shortly after SLC
put theminto service. Relations between SLC and Van Aal st and SLC
and PBC deteriorated rapidly fromthat point. Litigation and this
appeal ensued.

The litigation began in the United States District Court for
the Eastern District of Louisiana on Decenber 6, 2002. PBC filed
suit against SLC alleging that SLC had breached an oral agreenent
to provide the m nimum guaranteed tonnage agreed to between the
parties and al so all eged that SLC had breached its witten contract
to pay PBC as specified in the 2002 contract. In its answer to
PBC s anended conplaint, SLC requested the Eastern District to
abstain fromruling on the nonpaynent claim asserting that sone of
t he unpai d i nvoi ces were the subject of a subsequently filed state
court suit. SLCfiled that related suit on April 2, 2002, in state
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court in Baton Rouge agai nst co-defendant Van Aal st for breach of
a warranty (pertaining to the bul k of fl oadi ng equi pnment bought by
SLC from Van Aalst) and, in the alternative, against PBC for
failure to maintain and repair the unl oaders. The suit was renoved
to the United States District Court for the Mddle District of
Loui si ana on June 4, 2003. In its answer, Van Aal st asserted the
defense that the failure of the unloaders was due to inproper
mai nt enance, thus inplicating the 2002 contract between PBC and
SLC. On Cctober 6, 2003, PBC filed an answer and counterclaimin
the Mddle District litigation asserting an affirmative defense of
set off agai nst nonies owed by SLC and asserting counterclains for
SLC s failure to neet the m ni numtonnage guarantee and failure to
make paynents due. PBC voluntarily dismssed its action in the
Eastern District on the grounds that it had asserted the sane
clains in the Mddle District by counterclaimand that all clains
arising fromthe business relationship of the three parties woul d,
therefore, be pending before one court.

Previ ously, on August 15, 2003, Van Aalst had filed a notion
to conpel arbitration and a stay of |itigation pending arbitration.
On Novenber 5, 2003, the Mddle District granted the notion and
ruled that all the clains filed in the underlying litigation,
including PBC s counterclaim would be referred to arbitration
The ruling admnistratively closed the case pending a final
arbitration decision. This appeal by SLC followed by Notice of
Appeal filed on Decenber 3, 2003.
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Dl SCUSSI ON

VWhether the district court’s orders constitute a final
deci sion i mmedi atel y appeal able under 9 U. S.C. § 16.

The district court on Novenber 5, 2003, granted Van Aalst’s
nmotion to conpel arbitration and to stay the litigation pending
arbitration and ordered that all clains including SLC s original
clainms and PBC s counterclains should be arbitrated.! The court
also denied SLC s notion to transfer PBC s counterclaim to the
Eastern District and held that it was in the interest of justice
and judicial econony to allowall the clains to be litigated at the
sane tinme in the Mddle D strict. The court ordered the case
“adm ni stratively closed pending a final arbitration decision.”
Apparently, SLC attenpted to continue discovery in the Mddle
District; and therefore on Decenber 2, 2003, the court clarified
t hat :

This case was admnistratively closed on Novenber 5,

2003[,] because the Court granted a notion to conpel

arbitration. The case will remain closed until the

arbitrator’s decision is received by the Court.

Al pending notions, including discovery notions, are

stayed pending conpletion of the arbitration process.

The Cerk will not accept any additional pleadings until

the arbitrator’s decision is received by the Court.

No separate docunent enbodying the orders has been entered as a

final judgnent.

Section 16 of the Federal Arbitration Act ("FAA"), 9 U S C

1" As anended on Novenber 6, 2003. This anmendnent corrected
| anguage concerning the party that brought counterclai ns, PBC.
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8 16, governs appellate review of arbitration orders. Congress's
intent in enacting 8 16 was to favor arbitration, and it did so by
aut hori zing i nmmedi ate appeals fromorders disfavoring arbitration
and forbi ddi ng i medi ate appeals fromorders favoring arbitration

Adans v. Ga. @Qulf Corp., 237 F.3d 538, 540 (5th Gr. 2001) (citing

Forsythe Int'l, S.A v. Gbbs G| Co., 915 F.2d 1017, 1020 (5th
Cr. 1990)). The provisions relevant to this dispute vest the
courts of appeals with jurisdiction over "final decision[s] wth
respect to an arbitration," 9 U.S.C. 8§ 16(a)(3), while specifically
denying appellate jurisdiction over nonfinal orders staying
proceedi ngs pending arbitration, id. 8 16(b)(1). Therefore, this
Court’s jurisdiction turns on whether the district court's orders
constitute a final decision.

A final decision is one that "ends the litigation on the
merits and | eaves nothing nore for the court to do but execute the

judgnent." Geen Tree Fin. Corp.-Ala. v. Randol ph, 531 U S. 79, 86

(2000) (citations and internal quotation marks omtted). Under
this definition, a dismssal is a final decision. 1d. at 89. An
arbitration order entering a stay, as opposed to a dismssal, is

not an appeal able final order. Apache Bohai Corp., LDC v. Texaco

China, B.V., 330 F.3d 307, 309 (5th Cr. 2003); Carqgill Ferrous

Int'l v. SEA PHOENI X MV, 325 F.3d 695, 701-02 (5th Gr. 2003); see

also Geen Tree, 531 US at 87 n.2 ("Had the District Court

entered a stay instead of a dismssal in this case, that order

woul d not be appealable.”); Saturn Distrib. Corp. v. Paranpunt
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Saturn, Ltd., 326 F.3d 684, 686-87 (5th Gr. 2003) (finding the

district court order to be a final decision, in part because it was
not acconpani ed by a stay of proceedings).

Here, the district court did not dismss the clains but
“adm nistratively closed” the case and entered a stay pending
arbitration. SLC contends that when a district court enters an
order “admnistratively” closing and then staying an action and
referring all disputed matters to arbitration, leaving no live
i ssues before the district court, this Court should consider the
order or orders to be, in effect, a de facto dism ssal and thus a
final decision appeal able under § 16(a)(3).

SLC cites Geen Tree in support of its argunent that this

Court has jurisdiction to hear its appeal. SLC argues that the
orders in this case end the litigation on the nerits and |eave
nothing nore for the court to do but execute the judgnent after

arbitration and therefore can be considered a final decision

reviewable by this Court. In fact, SLC argues that once
arbitration is conplete, SLC will have no recourse and wll be
stuck with whatever the arbitrator decides.? In Geen Tree,

however, the district court had not only conpelled arbitration but

2 SLC s argunent is incorrect insofar as after the arbitration
has concl uded, SLC shoul d have what ever appeal s are avai |l abl e under
the FAA, such as the right to appeal whether PBC s counterclains
shoul d have been arbitrated, assumng the arbitrator ultimtely
deci des those cl ainms. Likew se, the Decenber 2, 2003, order of the
district <court indicates the district court was under the
i npression there may be additional matters for it to decide once
the arbitration is concl uded.



had also dismssed the underlying clains. 531 U.S. at 8S.
Further, the Suprene Court noted that had the district court
entered a stay rather than a dism ssal, the order woul d have been
unappeal abl e. Id. at 87 n.2. Thus, even where dismssal is
appropriate, i.e., all clains have been referred to arbitration,
the entry of a stay rather than a dismssal bars appellate

jurisdiction. Apache Bohai Corp., 330 F.3d at 309.

Here, the district court specifically stayed the proceedi ngs
in its Decenber 2, 2003, order; and it appears the Decenber 2,
2003, order was an attenpt to clarify any m sunderstandi ng caused
by its Novenber orders that “admnistratively closed the case
pending a final arbitration decision.”

SLC also cites Anerican Heritage Life lInsurance Co. v. Or,

294 F.3d 702, 708 (5th Gr. 2002), in which a panel of this Crcuit
found appellate jurisdiction despite the absence of a dism ssal.

In Anerican Heritage, this Court held that an order conpelling

arbitration and ordering the case "CLOSED' was a reviewable final

deci si on. Id.; but see ATAC Corp. v. Arthur Treacher's, Inc.,

280 F.3d 1091, 1099 (6th Cr. 2002) (holding that an order to
conpel arbitration, stay, and close proceedings is not an
appeal able final decision). The district court in Anerican
Heritage had issued an order staying state court proceedings,
conpelling arbitration, and cl osing the case, | eaving nothing to do
but execute the judgnment. 294 F.3d at 708. |In that context, this

Court hel d t hat "cl osi ng" t he case was functionally



i ndi stinguishable fromdismssal. 1d. ("[T]here is no practica
distinction between 'dismss' and 'close' for purposes of this
appeal . ") .3

This Circuit, however, has held post-Anerican Heritage that

unlike a dismssal a stay, by definition, <constitutes a
post ponenent of proceedings, not a termnation, and thus | acks

finality. Apache Bohai Corp., 330 F.3d at 309. *“Further, as other

courts have noted, entry of a stay rather than a dismssal
‘suggests that the district court perceives that it m ght have nore
to do than execute the judgnent once arbitration has been

conpleted.”” ld. (quoting ATAC Corp., 280 F.3d at 1099).

Consequently, although it may be true that in sone instances the
entry of a stay disposes of nost or all issues in a case, that fact
al one does not render it the functional equivalent of a dism ssal.

ld.*

3 In a concurring opinion, Judge Dennis noted that it is comobn
for district courts to retain jurisdiction pending arbitration but
this creates an adm nistrative probl em because the case is |ikely
to be dormant for a long tine. 294 F.3d at 714-715 (Dennis, J.,
concurring). Admnistratively closing a case solves this problem
by “providing a vehicle for the district court to renove the case
from its active files wthout making any final adjudication;
[t] hus, the adm nistrative closure reflects nothing nore than the
federal courts' overarching concern with tidy dockets; it has no
jurisdictional significance.” 1d. at 715 (Dennis, J., concurring)
(citing Lehman v. Revolution Portfolio, LLC 166 F.3d 389, 392 (1st
Cr. 1999)).

4 The Apache Bohai court did note that inits case, “by contrast,
the court did not purport to close the case adm nistratively, nor
didit attenpt in any other way to termnate its involvenent in the
proceedi ngs.” 330 F.3d at 310.




Here, there is no indication that the district court intended
to dismss the case but sinply failed to do so through an

oversight. See Gulf Guar. Life Ins. Co. v. Conn. Gen. Life Ins.

Co., 304 F.3d 476, 483 (5th Gr. 2002) (recognizing that "the
intention, as well as the effect [of the order], was to dismss
[the action]" and therefore finding the case reviewable as an
i mredi ate appeal). Rat her, here the court entered an order
expressly granting a stay of the proceedings pending arbitration
and i ndi cat ed noti ons, discovery, and additional pleadi ngs woul d be
accepted after the court received the arbitrator’s decision, but in

the neantine the case was “admnistratively closed.” See Corion

Corp. v. Chen, 964 F.2d 55, 56 (1st Cr. 1992) (finding that

al though the district court had ordered a case “adm nistratively
closed” there was no final decision and therefore the order
conpelling arbitration was not inmedi ately appeal abl e).

Accordingly, we hold that adm nistratively closing a case is
not a dism ssal or final decision. Likew se, based on the | anguage
of the district court’s orders in this case, there has not been a
final decision by the district court. Because the district court
ordered arbitration, accordingto 9 U S.C. 8 16, the orders are not
reviewabl e by this Court in this inedi ate appeal. Therefore, this
Court lacks jurisdiction and the appeal nust be di sm ssed.

CONCLUSI ON

Having carefully reviewed the record of this case, the
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parties’ respective briefing and argunents, for the reasons set
forth above this Court |acks jurisdiction to hear this appeal and
therefore di sm sses the appeal.

DI SM SSED.
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