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YUQ NG ZHU,

Petiti oner,

VERSUS

JOHN ASHCROFT, U.S. ATTORNEY GENERAL,

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals

Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.”
DeMOSS, Circuit Judge.

Petitioner Yuqing Zhu is a native and citizen of China. She
entered the United States legally on a business visitor’s visa and
recei ved various visa reclassifications and extensions until the
| mm gration and Naturalization Service (“INS’) term nated her | egal
status in April 2000. Zhu then applied for asylumand w thhol di ng
of renoval and her case went before an Inmm gration Judge (“1J").
The |J denied her petition. Zhu appealed to the Board of

| mm gration Appeals (“BIA’). The BIA affirnmed “w thout opinion,

" Judge Garwood concurs in all except footnote 2.
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the result of the decision below.” Zhu filed atinely petition for
review of the BIA decision and also filed with the BIA a notion to
reconsi der. The BI A denied Zhu's notion. She now appeal s the
BIAs affirmance w thout opinion of the 1J's denial of her asylum
petition and request for w thholding of renoval. We vacate the
BIA's decision and remand to the Bl A

BACKGROUND

Yuqing Zhu is a native and citizen of China. She entered the
United States legally in Cctober 1997 on a business visitor’s visa.
Zhu received various visa reclassifications and extensions until
the INS term nated her | egal status in April 2000.

Zhu applied for asylumin October 2000, after which the INS
referred her to an immgration court. The INS issued a notice to
appear in Decenber 2000, in which Zhu was charged with a failure to
conply with the conditions of her visa. Zhu admtted to the
charges in the notice. |In fact, it appears that it was because of
Zhu’s own honest indications to the INS that she was not enpl oyed
or a student sufficient to establish eligibility for a work or
student vi sa because she was busy raising her child that began the
process of termnating her legal status in the United States.
Based on her adm ssions, Zhu was ordered renovabl e as charged. She
thereafter applied for asylum w thhol di ng of renoval, relief under
the Convention Against Torture (CAT), and, alternatively, for

vol untary departure.



In an affidavit attached to her application for asylum Zhu
attested that she had an abortion in 1994. Zhu stated: *“Although
| was not physically forced to do so, | had no real choice.” Zhu
explained that childbirth out of wedlock is illegal in China and
carries consequences. She described the abortion as traumati c.

An |J held a hearing. Zhu testified to the foll ow ng. I n
1994, while living in China, in the province of Zhejiang, Zhu
becane pregnant by her boyfriend. She was unmarried. She and her
boyfriend woul d not have been allowed to marry because she would
have been forced to undergo a nedi cal exam nation. Zhu elected to
have an abortion because China's famly planning policies
prohi bited single wonen from having children, and she woul d have
ended up in jail had she given birth. Zhu traveled to a renote
town where no one woul d recogni ze her to have the abortion. Zhu
feared being recogni zed because “this is a punishable matter.”

Zhu was t hree nont hs’ pregnant when she had the abortion. Her
boyfri end made t he arrangenents. She was not given anesthesia for
the three-and-a-hal f-hour procedure, and she had to be held down.
Because of the pain, Zhu asked that the procedure be stopped. Zhu
saw the fetus, which was already fornmed, cut up and placed in the
trash.

Later, but while still in China, Zhu had a relationship with
a “M. Wng,” and she discovered he was nmarried but he wanted to
continue the relationship. In Septenmber 1997, while still in
Chi na, Zhu found out that she was pregnant again--this tine by “M.
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Wwng.” Whng becane angry about the pregnancy and wanted her to
have an abortion because he did not want any issues with his
famly, friends, or political party. Zhu feared having an anot her
abortion because of her prior experience. Additionally, she had an
ovary renoved in 1997 and was concerned that an abortion would
af fect her heal th.

Zhu bel i eved that Chinese | awrequired her to abort the child.
She al so believed that had she stayed in China she woul d have been
deni ed nedi cal treatnent and woul d have been forcibly sterilized.
She al so believed she would | ose her job with its benefits and her
housi ng. Were she to have the child, the child woul d not have been
recognized as a citizen and, therefore, would have been refused
adm ssion to school and nedical treatnent. Zhu decided to try to
cone to the United States where she coul d have the baby.

Through her work, Zhu requested the opportunity to study in
the United States and because she scored well on her enployer’s
testing she was granted the opportunity. Zhu entered the United
States on a business visitor’'s visa in Cctober 1997 with three
mont hs’ aut hori zed stay. Zhu extended her business visitor’s visa
for six nonths, then received student and work vi sas. Her daughter
was born in the United States in May 1998. Zhu, however, did not
work after June 1999 because her daughter’s health was not good at
that time. Zhu did not file her asylumapplication within one year
of her arrival in the United States because she was busy studying
and caring for her child and her legal visa status kept getting
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extended. Wen her legal status was termnated in April 2000, it
appears Zhu contacted several attorneys and | ooked into applying
for asylumand ultimately applied by Cctober 2000.

On cross-exam nation, Zhu testified that on her application
for asylum she stated that she did not know anyone in the United
States when she arrived but that Jiang Wang, the father of her
child, was living in the United States.! Zhu nmmintained that she
had not seen WAng since comng to the United States and t hat he had
not given her any noney. Zhu testified that upon her arrival in
the United States she noved in with Chen Fen Wang, a different
person. Zhu listed on an INS formrelative to her status as a
student that her neans of financial support while a student was
from “Friend/ Jun WAng.” Zhu testified that she never accepted
money from Jiang Wang, the child s father, and that she paid for
her schooling herself.

Zhu introduced into evidence a newspaper article relative to
China’s famly planning policy. On cross-examnation it was
brought out that the Chinese official quoted in the article stated
that there is no forced abortion in China and that children born
out of wedl ock are not discrimnated agai nst by officials, but that
the woman are ridiculed and scorned for what is considered their
selfish and irresponsi ble act of getting pregnant.

The INS submtted reports and articles on the conditions in

1 Jiang Wang’s nane was mnisspelled as “Wng” earlier in the
heari ng.



China. Included was a “1999 Departnent of State Country Report on
Human Rights Practices for China,” which stated the follow ng

“Unmarried wonen cannot get permssion to have a child.”
“Popul ation control policy relies on education, propaganda, and
econom c incentives, as well as on nore coercive neasures,
i ncl udi ng psychol ogi cal pressure and econom c penalties.” People
who conmply wth China's famly planning regulations receive
financial rewards such as nonthly stipends, preferential nedical
and educational benefits, and ol d-age i nsurance. The penalties for
violating the famly ©planning regulations include fines,
wi t hhol di ng of soci al services, or other adm ni strative puni shnents
that sonetines result in the |oss of enploynent. In the province
of Zhejiang, where Zhu was from violators are assessed a fine of
20 percent of the parents’ salary, assessed over five years. The
report further stated that “[c]entral governnment policy formally
prohi bits the use of force to conpel persons to submt to abortion

or sterilization,” although there were sone docunented i nstances in
which famly planning officials used coercion, including forced
abortion and sterilization, to neet famly planning goals. The
report stated that during an unauthorized pregnancy a wonman nmay be
visited by famly planning workers and pressured to term nate the
pregnancy.

The |J determned that Zhu was renovable as charged. I n
reaching its decision, it is not clear what the 1J relied on; but

it appears the |1J considered Zhu's application, her testinony, the
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country reports submtted by the INS, and the [J's own persona
feelings about out-of-wedl ock pregnancies and unwed notherhood.
The | J consi dered Zhu’ s application for asyl umcont enporaneously as
an application for w thhol ding of renoval.

The 1J found Zhu to be credible, stating that her “testinony
generally tracked nost of the information that she presented with
her application for political asylum” The |IJ al so noted, however,
that Zhu's credibility was cl ouded because she reveal ed only under
cross-exam nation that the father of her child was in the United
St at es.

The 1J determned as an initial matter that Zhu's application
for asylumwas untinely because she had one year from her arriva
inthe United States to fileit. The IJ noted that the regul ati ons
had changed to permt Zhu to file the application within a
“reasonabl e” amount of tine from her arrival if she could show
extraordinary circunstances. The |IJ determ ned Zhu' s application
was not filed in a reasonable anmount of tine given that Zhu's
aut horization to stay in the United Sates was adjusted severa
times and that she waited nore than six nonths after the I NS denied
her | ast request for an extension to file the application. The IJ
held this despite the fact that Zhu had apparently spent those six
months attenpting to find legal help to assist her in her
application for asylum The |IJ observed that Zhu' s application was
filed three years after her arrival in the United States. The |J
then stated, w thout giving any support, that he consi dered 60 days
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to be a reasonable tinme within which to file for asylum Finally
the IJ concluded that:
[T]his lady [referring presumably to Ms. Zhu] cane to the
United States to seek refuge. She instead applied for a
nunmber of extensions and adjustnent of status, but
clainmed that she was too busy with taking care of her
child or wth her work or with her school. The Court
does not find that to be a reasonabl e expl anati on of her
real purpose of comng to the United States.
The 1J then stated that “[e]ven assum ng that the respondent did,
in fact, file the application for political asylum within a

‘reasonabl e anobunt of tine, Zhu failed to establish eligibility
for political asylumin the United States. The |IJ also noted that
rather than being persecuted Zhu “had two extranmarital
relationships in China with two different nen at two different
times.”

The 1J then addressed whet her Zhu had been persecuted in the
past . Despite the 1J's statenent that Zhu was credible, the IJ
concl uded she had not been persecuted. The IJ noted that Zhu had
an abortion by choice. The IJ stated: “She voluntarily went to
have t he abortion upon the belief that she need[ed] to abide by the
| aw and that she had no way out, other than having an abortion.”
The I'J determ ned that Zhu' s second pregnancy di d not indicate past
persecution in China as no one forcibly acted on Zhu in connection
with that pregnancy.

Next, the 1J addressed whether Zhu would be subject to
persecution if she returned to China. The IJ concluded that if Zhu
were to return to China wth her daughter, there was not enough
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evidence to conclude that the child would not receive the sane
benefits as other children born to parents in China. The |IJ noted
that forced abortion and sterilization in China “have di m ni shed,
especially in rural areas.” The IJ further noted that there was
not hi ng that prevented Zhu fromnoving to another part of Chinato
start anewlife with her child or prevented Zhu fromreturning to
China and living a transient |life as a street person or part of a
“floating population” and therefore evading authorities and any
possi bl e persecution. Again, it is not clear where the |IJ got the
i nformati on on which to make his decision that Zhu could relocate
or live a transient |ife. Likewise, it is not clear why the IJ
reached the question of whether Zhu would be subject to future
persecution considering the IJ apparently determ ned she was not
persecuted in the past. Additionally, it is equally unknown why
the 1J addressed the possibility of relocation when such an issue
only cones up if the respondent can prove the applicant can avoid
future persecution by relocating. In this case there is no issue
of relocation because Zhu's claim is based on China s nationa
popul ation control policy and not sone | ocal persecution. Further,
the 1J's suggestion that Zhu join a group of people living in
China's “floating population” to avoid persecution is desultory.
The 1J concluded that “there is nothing even close to
persecution in this case. There is nothing close to even the
change in the Ilaw regarding forced abortion and forced
sterilization in Chinese cases.” The 1J stated that, even
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disregarding Zhu's failure to nention that the father of her child
lived in the United States, this was not a case of well-founded
fear of persecution. He therefore denied Zhu s applications for
asylum and w thhol ding of renoval. In conclusion, rather than
addressing the legal issues, the |IJ sumred up his feelings about
Zhu by stating:

She already had a relationship resulting in a pregnancy

and abortion in 1994. She chose to do it again, for

what ever reason, in 1997. She is not a young

i nexperi enced person. She has to take responsibility for

her own personal choices and her personal choice of

having a child. She is the nother of this child and she

needs to take care of her and take along the risk of
havi ng the child.?

The 1J further determ ned that, because Zhu failed to show
that she was “tortured” in China within the neaning of the CAT, she
was not entitled to w thhol ding of renoval under the CAT. The |J
granted Zhu voluntary departure with an alternate order of renova
to China.

Zhu appealed to the BIA On Decenber 9, 2002, the BIA
affirmed “w thout opinion, the result of the decision below”

Citing 8 CF.R 8 3.1(e)(4).® Zhu filed a tinely petition for

review of the BI A decision on Decenber 19, 2002. Zhu also filed

2 As this noralistic comment indicates, we pause to note the
hi ghly i nappropriate and facially sexist comentary by the I J that
is pervasive in his opinion and often is substituted for what
shoul d have been a thorough |egal analysis of M. Zhu s asylum
petition.

38 CF.R 8 3.1(e)(4) has been recodified as 8 C F.R
§ 1003.1(e)(4).
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with the BIA a notion to reconsider. The Bl A denied Zhu's noti on.
She has not filed a petition for review of that decision.
DI SCUSSI ON

An alienis required to file an application for asylumw thin
one year after the date of the alien’s arrival in the United
States. 8 U.S.C. 8§ 1158(a)(2)(B). Section 1158(a)(2)(D) excuses
an alien's delay in filing an application if the alien denonstrates
“either the existence of changed circunstances which materially
affect the applicant’s eligibility for asylum or extraordinary
circunstances relating to the delay.” Id. 8 1158(a)(2)(D
Section 1158(a)(3) provides that “[nJo ~court shall have
jurisdiction” to review a determ nation by the Attorney Cenera
that an application is untinely. 1d. 8§ 1158(a)(3).

Zhu argues that the BIA s affirmance w t hout an opi ni on | eaves
uncl ear whether the BIA affirmed the IJ’s deni al of her application
for asylum because it deened her application untinely and
ineligible for the exceptions that Zhu argued or because the BI A
rejected the nerits of the asylumapplication and affirmed w t hout
opi ni on because the IJ's error, if any, on the tineliness i ssue was

deermed “harnl ess or nonmaterial.”* This Circuit has not yet

48 CF.R 8 1003.1(e)(4) provides:

(i) The Board nmenber to whom a case is assigned shall affirm
the decision of the Service or the immgration judge, w thout
opinion, if the Board nenber determnes that the result
reached in the decision under review was correct; that any
errors in the decision under review were harmess or
nonmat eri al ; and that
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explicitly addressed whether it has jurisdiction to review a BI A
board nenber’s decision to affirmw thout opinion according to the
procedure outlined in 8 CF. R § 1003.1(e)(4). Three unpublished
decisions indicate that this Court has jurisdiction to review

the BIA's decision to affirm wthout opinion. See D ka v.

Ashcroft, No. 03-60220, 2004 W. 34814, at *1 (5th Gr. Jan. 6

2004) (unpublished); Turrbiartes-Vitales v. Ashcroft, No. 02-60932,

slip op. at 2-3 (5th Gr. Sept. 19, 2003) (unpublished); Patel v.
Ashcroft, No. 02-60683, 2003 WL 21754959, at *1 (5th Gr. July 30,
2003) (unpublished); see also 5THQR R 47.5.4 (stating that while
not controlling, an unpublished opinion my be persuasive
authority). One published opinion addresses the issue, but then

fails to articulate any decision on reviewability. See Grci a-

Mel endez v. Ashcroft, 351 F.3d 657, 662-63 (5th Cr. 2003)

(reviewing the underlining 1J decision and finding no error).
Additionally, other circuits have exercised jurisdiction to review

the BIA s decision to affirmw thout opinion. See, e.q., Batal ova

v. Ashcroft, 355 F.3d 1246, 1252-53 (10th Cr. 2004); Haoud v.

Ashcroft, 350 F.3d 201, 205-06 (1st Cr. 2003); Falcon Carriche v.

(A) The issues on appeal are squarely controlled by existing
Board or federal court precedent and do not involve the
application of precedent to a novel fact situation; or

(B) The factual and legal issues raised on appeal are not so
substantial that the case warrants the i ssuance of a witten
opinion in the case.

8 CF.R 8 1003.1(e)(4)(i)(A-(B)
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Ashcroft, 350 F.3d 845, 855 (9th Gr. 2003). One circuit has held
that the BIA's decision to affirmw thout opinion is generally not

reviewable. See Ngure v. Ashcroft, 367 F.3d 975, 980-88 (8th Cr

2004) (interpreting and limting the Hauod holding, within the
Eighth Grcuit, to permt “judicial review of the decision to
streamline only in a narrow species of cases, nanely, those in
whi ch there is both a reviewabl e and a non-revi ewabl e basis for the
|J’s decision and a new developnent in the |law that may have
underm ned the reasoning of the IJ on the reviewable issue”).

In this case there is a jurisdictional conundrum that is,
this Court has no way of know ng whether the BIA affirnmed the 1J's
decision on a non-reviewable basis, i.e., untineliness, or a
reviewable basis, i.e., the nerits of Zhu's asylum claim
Accordingly, the decision of the BIA is vacated and the case
remanded to the BI A for an opinion addressing Zhu' s petition.

By vacating and remanding in this case, we nake no deci sion as
to the constitutionality of the BIA's affirmnce w thout opinion
process; the process has already been found constitutional by this

Crcuit. See Soadjede v. Ashcroft, 324 F.3d 830, 832 (5th Cr.

2003). W also note as other circuits have that the BIA is
accorded discretion as an agency and is free to use its affirmance
W t hout opinion procedure, but we are equally free to vacate and
remand when we sinply cannot determ ne based upon a review of the
| J’s decision why the applicant was denied relief.

Additionally, it is inportant to note that this case is being

13



remanded with several significant issues needing resolution. To
that end, should the Bl A deci de upon remand that Zhu's application
for asylumwas tinely or her untineliness is excused, the nerits of
her asylum application should be addressed. Mst significantly,
“forced” under 8 U S.C. 8§ 1101(a)(42) needs to be defined and
whet her Zhu neets such definition and therefore can be considered
to have suffered past persecution needs to be determned.®> |If
unsatisfied with the BIA s resolution, Zhu can appeal. | f,
however, the BIA finds Zhu' s application to be tinely but decides
not to address the nerits of her claimand nerely affirnms the IJ’' s
deci sion, then Zhu can appeal such a decision to this Court and
this Court will then review the IJ's decision as the final agency

determ nation concerning the nerits of her claim See Soad] ede,

324 F. 3d at 831-32. Further, even if the Bl A determ nes that Zhu's

5> Refugees are granted asylum if they can establish past
persecution or a reasonable fear of future persecution based upon
race, religion, nationality, nenbership in a particular social
group, or political opinion. Lopez- Gonez v. Ashcroft, 263 F.3d
442, 444-45 (5th Gr. 2001). Zhu's argunent relies on the
definition of a “refugee” for purposes of asylum applications,
which states that "a person who has been forced to abort a
pregnancy or to undergo involuntary sterilization . . . shall be
deened to have been persecuted on account of political opinion."
8 US C 8§ 1101(a)(42); see also Ma v. Ashcroft, 361 F.3d 553 (9th
Cir 2004) (interpreting 8 U S.C 8§ 1101(a)(42) and hol ding that
mal e asyl um applicant could establish persecution by the forced
abortion of his child despite the fact that he was not yet nmarried
to the woman whose pregnancy had been term nat ed because he was too
young to marry under Chinese law); H R Rep. No. 104-469, pt. 1, at
77, 173-74 (1996) (outlining the legislative history of 8 US.C. §
1101(a) (42), which was adopted to address the issues concerning
applicants who had been subjected to China s population contro
policies). The statute, however, does not define “forced.”
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application for asylumwas not tinely filed, the issue of whether
Zhu was eligible for wthhol ding of renoval renains because there
is no tinme bar in seeking withholding of renoval. See 8 U S.C 8§
1231(b)(3)(A). Again, here sone simlar but not identical unsolved
i ssues should be addressed by the Bl A on remand, nost inportantly
whet her Zhu has suffered past persecution® or if she has a well -

founded fear of future persecution.’ The BIA utilizing its

6 The Attorney General "may not renove an alien to a country if
the Attorney CGeneral decides that the alien's |life or freedomwoul d
be threatened in that country because of the alien's race,
religion, nationality, nenbership in a particul ar social group, or
political opinion." 8 U S C 8 1231(b)(3)(A). The alien bears the

burden of showng a "'clear probability' that he or she will be
persecuted if deported.” MKkhael v. INS, 115 F.3d 299, 306 (5th
Cr. 1997) (citation omtted). "‘ICllear probability' is

equi valent to a showing that '"it is nore likely than not that the
alien would be subject to persecution on one of the specified
grounds.'" Bahramia v. INS, 782 F.2d 1243, 1247 (5th Cr. 1986)
(quoting INS v. Stevic, 467 U S. 407, 429-30 (1984)). Thi s
standard requires a hi gher objective likelihood of persecution than
that required to establish eligibility for asylum Faddoul v. I NS,
37 F.3d 185, 188 (5th Cr. 1994). An alien who has denonstrated
that she has suffered past persecution is presuned to have a
wel | -founded fear of future persecution for the reasons that she
was initially persecuted. 8 CF.R 8§ 208.13(b)(1),(2). Thi s
presunption is rebutted when the I NS establishes by a preponderance
of the evidence that there has been "a fundanental change in
ci rcunst ances” in the alien's native country. Id. 8§
208. 13(b) (1) (i) (A -(B). If an alien’s fear of persecution is
unrel ated to the past persecution, the alien “bears the burden of
establishing by a preponderance of the evidence” that he or she
woul d suffer future persecution. 1d. 8 208.13(b)(1)(i)(B)(ii).

" Zhu argues that the BIA has repeatedly held that persecution
in the form of forced abortion or sterilization creates a
presunption of a well-founded fear of persecution for purposes of
asylum and sinultaneously neets the higher probability required
for wthholding of renoval. See, e.q., Miatter of X- G W, 22 |.
& N. Dec. 71 (BIA 1998); Matter of G Y- Z-, 21 1. & N Dec. 915
(BIA 1997); Matter of X- P- T-, 21 1. & N Dec. 634 (BIA 1996). 1In
these opinions the BIA found that abortion or sterilization had
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expertise as an agency skilled in making such evaluations, can
address these issues and, if unsatisfied, Zhu can appeal. |If the
Bl A decides not to address the w thholding of renoval claim then
the J’s decisionis a final agency determ nati on subject to review
again in this Court. In other words, we are neither deciding the
merits of Zhu' s clai mnor prohibiting her frompursuing the nerits
of her claimat sonme |ater date.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above, we vacate the decision of the BIA and remand wth
instructions to the BIA for an opinion addressing Zhu's
appl i cation.

VACATED AND REMANDED.

been forced or coerced wthout discussing how and, therefore,
grant ed both asylumand w t hhol di ng of renoval. In X-P-T-, the BIA
stated that “the popul ation control -based persecution | anguage of
[8 US C. 8§ 1101(a)(42)] applies to all relevant determ nations
under the [lImmgration and Nationality] Act, not just asylum
determ nations.” 21 1. & N Dec. at 637-38. Thus, the BIA
determ ned that an alien whose forced sterilization was uncontested
est abl i shed past persecution on the basis of political opinion for
pur poses of w thholding of renoval. |[d.
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