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GARWOOD, Circuit Judge:

Donal d Crai g Scroggi ns appeal s his convi cti on and sentence for
conspiracy to possess with the intent to distribute cocaine
hydrochl oride and cocaine base in violation of 21 U S C 88
841(a) (1) and 846. Scroggins was sentenced to life inprisonnent
and five years of supervised release. We vacate Scroggins’s
sentence and remand to the district court for further proceedi ngs

as expl ai ned bel ow.



Facts and Proceedi ngs Bel ow

Earl Buchanan, a man informally adopted by defendant
Scroggins, was arrested in March 2001 for drug trafficking. A few
days after Buchanan’s arrest, Scroggins told WIlliam Geen, a
Speci al Agent with the DEA, that he wanted know how he could help
in order to benefit Buchanan. Geen testified at trial that over
the next few days, Scroggins net with Geen nultiple times and
di scussed his previous drug trafficking experience, claimng that
he was doing this to assist Buchanan. During this time, Scroggins
was al ready under investigation. Scroggins offered to set up a
controll ed buy with David Sosa, with whom Scroggi ns cl ai nred he had
been drug dealing since |late 1999 and early 2000. Geen testified
that Scroggins told himthat he had purchased one to two kil ograns
of cocai ne from Sosa every two weeks over a period of a few nonths.
Scroggins later told Geen that he had set up a ten Kkilogram
cocai ne and 200 pound mari huana deal with Sosa thirty days before
even speaking with Green and that this was going to be his | ast

deal and that it was going to “set his retirenent.” Al t hough
Scroggi ns of fered and supposedly attenpted to set up the deal with
Sosa, he was unable to do so. In April 2002, Scroggins was
arrested at his hone, where officers seized drug paraphernali a.
Scroggins, along wth John Calvin Bryant, was subsequently

charged i n a superseding i ndictnent. Count 1 charged Scroggi ns and

Bryant with conspiring, with each other and with other unnaned



known and unknown persons, from about October 1998 through about
March 2001, to possess with the intent to distribute five kil ograns
or nore of cocai ne hydrochl oride (cocaine powler) and fifty grans
or nore of cocai ne base (crack cocaine) in violation of 21 U S. C
88 841(a)(1) and 846. Count 2 charged Scroggins (alone) wth
distribution and aiding and abetting the distribution of cocaine
powder on or about Novenber 15, 2002, in violation of 21 U S.C 8§
841(a)(1).1 At trial, one of the key wi t nesses agai nst Scroggi ns
was Buchanan.? Buchanan testified that he had been involved in
drug trafficking wwth and for Scroggins from 1998 until Buchanan
was arrested in March 2001. Buchanan testified that Scroggins
“financially supplied” the drugs, Buchanan sold the drugs for
Scroggins, and they trafficked in both powder and crack cocai ne.
Buchanan’ s testi nony i ncl uded anounts of cocai ne sufficient for the
jury to find that Scroggins had been involved in a conspiracy
involving at |least five kilogranms of cocaine powder and at | east
fifty grans of crack cocai ne.

The jury found Scroggins guilty of count 1 and not guilty of

! The remaining two counts of the superceding indicment are immaterial to this appeal.
Count 3, which was dismissed on the government’s motion prior to trial, charged Scroggins
(alone) with being afelon in possession of afirearm in violation of 18 U.S.C. § 922(g)(1). Count
4 charged Bryant (alone) with having been convicted of afelony drug offense in 1983 thus
rendering him subject, in respect to Count 1, to enhanced penalties under sections 841 and 851.

2 By the time of the trial, Buchanan had pleaded guilty to possession with intent to
distribute fifty grams or more of crack cocaine and been sentenced to nearly twenty-four years
imprisonment.



count 2 and acquitted Bryant. Scroggins thentinely filed a notion
for new trial, focusing on two w tnesses—reddi e Young and Janes
Thomas, confidential informants for the governnent—aho, although
subpoenaed by Scroggins, did not show up at trial to testify
al |l egedly because of governnent interference. At the new trial
hearing, these wi tnesses gave testinony indicating that each had
recei ved a tel ephone call fromthe governnent that intimdated t hem
fromtestifying at trial. They also gave substantive testinony,
whi ch essentially would have served to inpeach Buchanan and add
evi dence i ndi cating Scroggi ns was not a drug dealer. Follow ng the
hearing, the district court denied the notion. Scroggi ns was
subsequently sentenced to life inprisonment and five years of
supervi sed rel ease and was given a $100 special assessment.
Di scussi on

Scroggi ns raises several issues on appeal. W address each
issue in turn
| . Inability to Call Two Wtnesses at Trial

Scroggins first argues that the fact that two witnesses whom
he had subpoenaed, Freddie Young and Janes Thomas, did not appear
to testify at trial constitutes reversible error for several
reasons. Scroggins asserts that such errors include: 1) the
district court’s denial of his notion for newtrial based on either
governnental interference with his witnesses or the “interest of

justice,” 2) the failure of the district court to issue bench



warrants conpelling the two wtnesses to appear, and 3) the
ineffectiveness of his trial counsel in failing to seek a
conti nuance foll ow ng the nonappearance of the two w tnesses.

A Motion for New Tri al

Follow ng trial, Scroggins noved for a new trial pursuant to
Fed. R CrimP. 33, asserting that the governnent intimdated two
material w tnesses from testifying. Scroggins asserted in the
nmotion that the “interest of justice” required that he be granted
a new trial. The district court treated Scroggins’'s notion as
being based on newy discovered evidence and governnental
interference with wtnesses, even though Scroggins had not
expressly based his notion on newly discovered evidence.® The
district court then denied the notion, finding that there was no
credible evidence that the governnment prevented either of
Scroggins’s witnesses fromtestifying at trial.

On appeal, Scroggins argues that the district court’s finding

that the governnment did not interfere with his wtnesses is

% In its memorandum ruling denying the motion, the district court first reviewed the
criteriafor amotion for new trial based on newly discovered evidence. The district court then
declared that “ Scroggins has failed to meet his burden of proof asto thefirst hurdle: Did the
government have anything to do with Y oung and/or Thomas' failure to appear at trial?” While
this“first hurdle” is appropriate for the analysis of a governmental interference with witnesses
claim, see United Sates v. Thompson, 130 F.3d 676, 686 (5th Cir. 1997), it is not clear why the
district court treated Scroggins' s motion as based on newly discovered evidence or why it treated
governmental interference as the “first hurdle” for a newly discovered evidence claim, particularly
when the criteriafor such amotion do not require a finding of governmental interference for the
motion to succeed. See United Satesv. Villareal, 324 F.3d 319, 325 (5th Cir. 2003)(listing the
criteriafor new trial motion based on newly discovered evidence).
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erroneous. Scroggins further contends that even if the district
court was correct in finding that the governnent did not interfere
wth the witnesses, his notion still should have been granted based
on the interest of justice. Regarding the alleged governnent
interference with witnesses, we disagree with Scroggins and hol d
that the district court’s finding of nointerferenceis not clearly
erroneous. Neverthel ess, we agree wth Scroggins that the district
court should have analyzed the notion as being based on the
interest of justice and that in appropriate circunstances the
district court does not always need to find a specific | egal error
in order to grant a notion for newtrial made in the interest of
justice. W therefore remand the case to the district court to
anal yze Scroggins’s newtrial notion in the interest of justice.
1. Standard of Review

We review the denial of a notion for new trial for abuse of

discretion. United States v. Villarreal, 324 F.3d 319, 325 (5th

Gir. 2003).

2. Rul e 33 Motion for New Tri al

The district court “may . . . grant a new trial if the
interest of justice so requires.” Rule 33(a). A notion for new
trial “is addressed to the discretion of the court, which should be

exercised with caution, and the power to grant a new tri al

shoul d be i nvoked only in exceptional cases . . . .” United States



v. Robertson, 110 F.3d 1113, 1120 n.11 (5th Cr. 1997). “Were a
court finds that a mscarriage of justice may have occurred at
trial, . . . thisis classified as such an ‘exceptional case’ as to
warrant granting a newtrial inthe interests of justice.” Id. A
Rul e 33 notion “grounded on any reason ot her than newy di scovered
evidence nust be filed wthin 7 days after the verdict . . . or
wthin such further tinme as the court sets during the 7-day
period.” Rule 33(b)(2).
3. Governnent Interference wwth Scroggins’s Wtnesses
Scroggins asserts that the district court’s finding that he
had not established governnental interference with the appearance
of his wi tnesses, Young and Thomas, is clearly erroneous, and that,
since the district court found their testinony material, this court
should itself order a new trial. Having reviewed the record, we
hold that the district court’s finding is not clearly erroneous.
a. Governnmental Interference
The Sixth Amendnent guarantees a defendant “the right to
present wtnesses to establish his defense wthout fear of
retaliation against the witness by the governnent.” United States
v. Bieganowski, 313 F.3d 264, 291 (5th Cr. 2002) (internal
quotations and citations omtted). Further, “the Fifth Arendnent
protects the defendant fromi nproper governnental interference with
his defense.” ld. “To make a showi ng that the governnent has

infringed on [these] right[s], the defendant nust show that the



governnent’s conduct interfered substantially wwth awtness’ s free
and unhanpered choice to testify.” United States v. Thonpson, 130
F.3d 676, 686 (5th G r. 1997) (internal quotations and citations
omtted). As the novant, Scroggins bore the burden of proving, by
a preponderance of the evidence, that the governnent substantially
interfered with his witnesses and, therefore, that a newtrial is
justified. See Thonpson, 130 F.3d at 687; cf. United States v.
Soto-Silva, 129 F.3d 340, 343 (5th Cr. 1997) (new trial on juror
di squalification).

b. St andard of Revi ew and Credibility
Det er mi nati ons

Even t hough we reviewthe denial of a notion for newtrial for
abuse of discretion, Villarreal, 324 F.3d at 325, “[b]ecause the
exi stence of substantial interference is a factual question, we may
reverse the trial court’s decision [that there was no i nterference]

only if it is clearly erroneous.” Thonpson, 130 F.3d at 686-87

(internal quotation and citations omtted). In considering a
motion for newtrial, “[t]he trial judge may wei gh the evi dence and
may assess the credibility of the witnesses.” Robertson, 110 F. 3d
at 1117.

C. Scroggi ns’s Wtnesses

Scroggins argues that Young and Thomas did not appear to
testify at trial because of governnental interference. Scroggins

asserts that these wi tnesses woul d have gi ven excul patory testinony



and would have inpeached Buchanan, a key governnent w tness.
Nevert hel ess, even though it had “already determned . . . that the
testi nony Young and Thonas were to provide [was] material,” the
district court found that Scroggins failed to prove by a
preponderance of the evidence that the governnent had interfered
with the ability of these witnesses to testify at trial* and,
t herefore, denied the notion for newtrial. W conclude that this
finding is not clearly erroneous.
(1) Freddi e Young

At the hearing on the new trial notion, Young testified
concerning actions by Agent Lee J. Scott, a Shreveport police
officer working with the DEA that could potentially be
governnental interference wwth a witness. Young testified that on
Tuesday, the day before he was to testify at trial, Scott called
him Scroggins asserts that Scott made three statenents that kept
Young from testifying: 1) because his subpoena was from the
def ense, Young did not need to showup to testify; 2) if Young did
showup to testify, he would be arrested; and 3) if Young testified

in court, he would be prosecuted for perjury.?

* Although there is testimony in the new trial hearing and other evidence that suggest
others reasons why Y oung and Thomas did not show up, the district court did not expressly refer
to any of that evidence.

® For some reason unexplained by either party, Scott did not testify at the new trial
hearing. Scroggins appears to imply that because Scott did not testify, he could not have rebutted
Y oung's testimony. However, following the new trial hearing, the government filed an affidavit
from Scott with its brief in support of its response to Scroggins s new trial motion. In his
affidavit, Scott stated that he told Y oung that “if he got a Federal subpoenait would bein his best
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Young testified twice during the new trial hearing: on
Decenmber 19, 2002, and on January 23, 2003.° Thr oughout his
testi nony, the content of what Young stated varied significantly.
While at tines his testinony supported a finding of governnental
interference, at other tines it clearly did not.

(a) Source of the Subpoena

Young' s first discussion of the Scott phone call included no
mention of the “who issued the subpoena” discussion. Further, the
first tinme Young was asked about Scott’s discussion of who issued

the subpoena yielded no clear evidence that Scott suggested to

interest to go to court” and that he never threatened or told Y oung not to go to court. The
affidavit did not make any mention of the “perjury” or the “arrest” warnings. Scroggins did not
respond to this affidavit, and the district court did not refer to it in its ruling denying the motion.

® On the first day of the hearing, Thomas did not comply with his subpoena and, again, did
not appear. Because of Thomas's continued unwillingness to appear, Scroggins was ready to give
up on trying to have him testify and was prepared to conclude the presentation of evidence.

As part of its evidence, the government then played a recorded phone call between
Scroggins and Bryant, Scroggins' s codefendant. The content of their conversation supposedly
dealt with Scroggins and Bryant discussing paying Young. The quality of the recording was poor
enough that the district court stopped the proceeding and asked the government to make a
transcription of the tape. The district court planned to resume the hearing on the following day.
Scroggins then decided that if the hearing was to be delayed to make a transcript, he would
request a bench warrant for Thomas, which the district court then issued.

The following day, the district court decided to postpone the remainder of the hearing
until January 23, 2003. When the hearing continued, Scroggins requested that, if the government
decided to play the taped call between Scroggins and Bryant, the district court allow Young to be
present and to respond to the tape in rebuttal. The government did play the tape, and Y oung was
allowed to listen to the tape and to again testify.

We note that we have listened to the tape of this telephone conversation, but we have not
read the corresponding transcript. Based on the poor quality of the recording and the unclear
speech of Scroggins and Bryant, it is very difficult to understand. Although a transcript was
prepared for the new trial hearing, and the government refers to the transcript in its supplemental
brief, the transcript was not included in the record (the exhibit list for the new trial hearing lists
the tape of the phone conversation, but not the transcript of it).
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Young that he did not need to show up at court if the subpoena was
fromthe defense:
“[Scroggins’s Counsel]: Did Lee J. Scott ever tell you

anyt hi ng about whet her or not you got subpoenas fromthe
defense or the prosecutor and what you had to do about

t hent?
[ Young]: He just asked nme when | said | got subpoenaed by
t he defense, well, he said—

[ Scroggins’s Counsel]: What did he say after that?

[ Young]: Well, he just told nme, he say, ‘Well, you ain’t
get subpoenaed by Liddell [Smth].’

[ Scroggins’s Counsel]: By Liddell?

[ Young]: They said, ‘You ain't get subpoenaed by
Li ddel I .’ And | said, ‘I got subpoenaed by defense.’

That was it.

[ Scroggins’s Counsel]: Did he tell you that if you got

subpoenaed by the defense, you didn’t have to cone?

[ Young]: No. He just told nme this—he said, ‘You got

subpoenaed by the defense or Liddell? | said, ‘The
defense.’” He said-he just pretty nmuch said, ‘Well, you
ain't get subpoenaed by Liddell.’ He kept saying, ‘Wll,

Liddell didn't do it.’

THE COURT: WAit. You' re going to have to sl ow down, sir.
|’ m having difficulty foll ow ng.

[ Young]: He said, ‘Liddell did not subpoena you.’ That’s

what he sai d.
[ Scroggins’s Counsel]: So he said, ‘So, if you didn’t get
subpoenaed by Liddell . . . ,’ what?

[ Young]: He just left it blank.” (enphasis added).
Thi s exchange provides no conpel ling evidence that Scott |ed Young
to believe—+ntentionally or unintentionally—+that he did not need to

respond to a defense subpoena.?®

" Assistant U.S. Attorney in the case.

8 At oral argument, the government suggested that the “who issued the subpoena’
discussion was centered around the issue of whether the government had reneged on its promise
to keep Young, as a confidential informant, out of court. While the new trial hearing does not
establish that that is the reason why Scott and Y oung discussed who issued the subpoena, just
prior to the exchange quoted in the accompanying text, Y oung testified that the government did
not want him to “never get on no stand” and that the reason for this was to protect him and keep
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It was not until his January testinony that Young gave any
meani ngf ul support to the allegation that Scott told himthat he
did not have to show up if the defense had issued the subpoena
This time, in response to an unrel ated question, Young testified
that Scott had told him that because the subpoena was from the
def ense, he did not have to show up at court; however, this portion
of Young' s testinony is not a nodel of clarity or directness and is
markedly different from Young’s first testinony about the “who
i ssued t he subpoena” di scussion. While during his second testi nony
(a nonth after his first testinony and not contenplated at the tine
Young concl uded his first testinony) Young clainmed that Scott told
himthat “[y]ou ain’t got to cone . . . because we ain't [issuing
t he subpoena],” he originally testified that Scott sinply said that
t he governnent “did not subpoena you” and said nothing nore. The
differences between the two versions and the lack of a
straightforward and clear answer by Young during his second
testi nony cast doubt over his second version.

(b) Arrest Warning

The essence of Scroggins’s argunent concerning the “arrest
warning” is that Scott’s phone call was a “veiled threat” that if
Young showed up to testify, he would be arrested because of an
outstanding warrant with his picture on it waiting for himat the

federal courthouse door. |In this case, there actually was such a

his name out of the courtroom.
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warrant for Young at the courthouse door.?®

Young' s testinony is clear that he | earned about the specific
warrant on Wdnesday norning, the day after Scott’s call and the
day Young was to testify, from Qis Litton, an enployee of the
Caddo Parish Sheriff’'s Departnent, soneone wth no apparent
connection to Scroggins’'s case what soever, ! and not from Scott. !

Even though Young did not |earn about the specific warrant
from Scott, he testified on cross exam nation that Scott stated

that he would be arrested if he showed up to testify.!? However,

° This warrant for Y oung’s arrest was apparently recalled two days after the end of
Scroggins strial. The warrant was for failure to pay child support, but Y oung testified that he
had never been given any notice of anything about the specific child before his juvenile court date.
When he showed up at juvenile court on Friday (two days after trial) pursuant to the warrant, the
judge recalled the warrant. While this seems suspicious under these circumstances, there was no
testimony at the new trial hearing to support a claim that the warrant was fabricated to keep
Y oung from testifying for Scroggins.

19 Although Litton knew that Y oung was to go to the federal courthouse on the day in
guestion, there was no testimony as to how Litton knew this. Y oung had no idea how Litton
knew, and apparently did not ask Litton how he knew, and Litton did not tell Y oung how he
knew.

1Y oung further testified on cross-examination that the existence of the warrant was clear
to him on Wednesday, “the day the sheriff came.”

12'Y oung testified as follows:

“[Gov’t]: Was that[, when Otis Litton told you about the warrant,] the first time
you learned there was an outstanding warrant for your arrest?

[Young]: That's—the day before, | told you, Lee Scott, | talked to Agent Lee
Scott, and he was asking me questions. Then he told me, he say: *Y ou got no
warrant? Y ou sure you got no warrant for your arrest? | said: ‘No. For what." |
said, ‘It’s gonna be something like a city court or something.” Hesaid, * You
sure? Hesad, ‘If you go on the federa property, you will be arrested at the
door.’

THE COURT: Wait. That's dlightly different than what you said last time. Here's
what | recall you saying last time: That you talked to the agent—

13



[Young]: Yes.

THE COURT: —and he asked you whether you had a warrant outstanding for
you, and you said no. And he said, ‘Are you sure?

[Young]: Yes.

THE COURT: And then who said what?

[Young]: He said—after then, he said, ‘are you sure,’ | said—I said, ‘Yeah, I'm
sure’ And he said, ‘“Well, if you come on—you come on that federal property,
they gonna arrest you.’

THE COURT: Wdll, did you ask him, ‘Arrest me for what?

[Young]: | asked him for what and he said, ‘Y ou sure you got no warrant? He
kept wanting to say that | got awarrant. He won't come out and tell me. He
said—and | kept asking the same question. Well, you see, he started laughing. He
laughed on the phone and say, ‘Well.” Just laughed. Hejust told me, ‘Well.” He
just laughed. He started laughing about it. ‘Wéll, you just—you ain’'t
going'—something like—then—sound like he just said—I asked him, | said, ‘I
gotsto go.” Hesaid, ‘Just—well, you just ain’t gonna—Yyou sure? Check and
see’ Hesaid, ‘Check and see,” and he started laughing. | said, | ain’t got no
warrant.” And he told me, he said, ‘Well, you got a warrant, you won’'t make it on
the federal property; at the door you will be arrested.’

THE COURT: All right. He said, ‘If you have a warrant, you will be arrested at
the door’?

[Young]: Yes. He—

THE COURT: Isthat what he said?

[Young]: More like he saying that he knowed | had a warrant and | was gonna be
arrested. Point blank, he was saying | was gonna be arrested if | come at the door.
He said | was gonna be arrested. His exact words: I’ m gonna be arrested, if |
come to court, at the door. And | kept asking for what.’

[Gov't]: You redlize that’s different from what you testified to earlier?

[Young]: Yes, but it was more like he saying that I'm a be arrested, if | come to
court, at the door.

[Gov't]: Do you remember exactly what he said?

[Young]: Yes. The day when he called, he said—he said—at first, he asked about
John Bryant. He said, ‘Y ou have anything—do you know a John Bryant? John
Bryant paid you any money? | said, ‘No.” Hesad, ‘You sure? | said, ‘No.’ |
said, ‘ John ain’t—John Bryant gave me nothing.” He said, ‘Well.’ | said, ‘You
know | got to come to court, Agent’—I told Lee Scott, ‘Y ou know | got to come
to court.” Hesad, ‘Well, you got no warrants for you? | said, ‘No.” He say,
‘Well, you sure? | said, ‘No, | ain't got no warrant.” | say: ‘If | got one, it's
probably onein the city court. That ain't nothing.” He say, ‘Wéll, | tell you, you
go on the federal prop—on that federal building, at the front door, you go on the
property, you will be arrested at the door.” He said: ‘Y ou will be arrested. You
gonna be arrested at the door and you ain’t gonna make it up there anyway,” and

14



as pointed out by the governnent and the district court during his
testinony, Young’'s testinony changed sonmewhat fromthe first tinme
he t al ked about the Scott phone call in his direct exam nation. On
cross exam nation he added: Scott’s persistent |aughing about the
potential arrest, Scott’s statenent that “you ain’t gonna nake it

[to the courthouse] anyway [to testify],” Scott’s know edge of a
specific warrant for Young’'s arrest, and Scott’s insistence that
Young woul d be arrested if he showed up to testify—not just if he
had an out standi ng warrant. Nonethel ess, even with these changes,
Young tw ce confirnmed during cross exam nation that Scott’s warning
was conditional on there being an outstanding warrant, not nerely

on whet her Young testified.® Young also did not testify that Scott

told himabout the specific warrant, but only that Young believed

laughed about it.

[Gov't]: Soisit your testimony now that he never said ‘if you have awarrant, you
will be arrested,’ is that correct?

[Young]: No, he was letting me know, yeah, I’'m a be arrested.

[Gov't]: My question is: Isit your testimony that he did not say to you ‘if you
have a warrant, you will be arrested’?

[Young]: He said that.

[Gov't]: He said that?

[Young]: Yeah. ‘If you had a warrant, you will be arrested.”” (emphasis added).

3Y oung confirmed again on cross-examination during his second testimony that Scott’s
arrest warnings were conditional—you’ll get arrested if you have a warrant outstanding.

Y oung had difficulty speaking of the warrant/arrest in conditional terms. He generally
spoke of the possibility of arrest as being conditional upon histestifying in court, but always
confirmed, when asked by the government or the court, that his arrest was conditional upon there
being an outstanding warrant for his arrest. Moreover, on at least two occasions Y oung directly
testified, rather than just merely confirmed, that Scott stated that the potential arrest was
conditional upon the existence of an outstanding warrant.

15



that Scott knew of the warrant.

In spite of Scroggins’s contentions, Young's testinony
supports the follow ng findings, none of which favor a finding of
governnental interference: 1) Scott never expressly stated that he
knew of a specific warrant for Young's arrest; 2) Scott’s arrest
war ni ng was condi ti onal on the existence of an outstandi ng warrant
for his arrest; and 3) Young |earned of the specific warrant for
his arrest after Scott’s call and from a person not shown to be
connected with the federal governnent or Scroggins’'s case.

(c) Perjury Warning

Young' s testinony in Decenber nmade no nention at all of any
“perjury warning” fromScott. That testinony did not cone up until
Young’ s January testinony. Young then brought this issue up in
response to an unrel ated question:

“[ Scroggins’s Counsel]: So the only one that told you you
didn't have to cone if the defense subpoenaed you was Lee

J. Scott?

[ Young]: Yeah, because he told ne on the phone
t hat —started | aughi ng, saying, ‘The DA gonna get you for
perjury.’ | said, ‘Perjury for what?' He tal k about,
‘How nmuch noney John paid you? | told him ‘John ain't
paid nme nothing.” And he said: ‘Ha. Ha. You sure? |
said, ‘Yeah, |I'msure.” Exact words, he said, ‘They’ll

get you for perjury.’
[ Scroggins’s Counsel]: And did he tell you about the

4 As Y oung testified that no other agent called and told him about the warrant until after
the trial was completed, the alegation of governmental interference hinges on the Scott phone call
alone—unless the actions of Litton can somehow be attributed to the government. The district
court flatly rejected the suggestion that Litton’s actions could be part of the aleged governmental
interference. On appeal, Scroggins does not argue that Litton’s actions should be attributed to
the government, and we see no evidence in the new trial hearing suggesting as much.

16



t ape??®

[ Young]: No. He told ne that they were gonna get ne for
perjury. He said, ‘Liddell gonna get you for perjury.’
[ Scroggins’s Counsel]: Did you ask hi mwhy?

[ Young]: | kept asking him why. He wouldn't tell ne.
But he told ne—he said that’ s what gonna happen. He kept
telling nme that’ s what gonna happen, you know, they gonna
get ne for perjury. He wasn’t telling ne about the tape,
but he said, ‘They gonna get you for perjury.’”?1®

Young | ater confirnmed, however, in response to questioning by
the district court and the governnent, that the perjury warning was
condi tional —+f he lied, he would get prosecuted for perjury:

“[Gov’t]: So did Lee Scott tell you anything el se other
than if you had a warrant, you d be arrested?

[ Young]: And about you, you gonna get ne for perjury.
[Gov't]: If you lied?

[ Young]: Yeah. And he said-—nah, he said sonething
| i ke—he said, ‘How nuch noney John [Bryant] paid you?
| said, ‘John ain’t’—

THE COURT: What ?

[ Young]: He said, ‘How nmuch noney John Bryant paid you?
| said, ‘John ain’t paid ne no noney.” And |+ explained
to him and told him and everybody know | worked on
Donni e’ s conpany at A-1 Painting. Even Agent WIIl G een
knowthat. | worked with Donnie [Scroggins]. And | told
hi m Donni e owe nme noney right then, because | supposed
maki ng—bonni e got put off the job at Fairgrounds Stadi um
We did | ndependence Stadi um

THE COURT: Wait a mnute. Wait a mnute. Stop. Al you

> Referring to the recorded conversation between Scroggins and Bryant in which they
discussed Bryant paying Young. Supra note 6. Young clamed that Bryant never gave him any
money and that the money referred to in the recorded conversation must have been money
Scroggins owed Y oung for painting work Y oung had done for Scroggins.

16 |_ater testimony by Y oung concerning the perjury warning is somewhat unclear about
when Scott may have given the warning, or if Y oung even received the warning from Scott as
opposed to from someone else. Young testified that Scott told Mary Winchell, Bryant’'s defense
counsel, that the government would prosecute Y oung if he testified, and that Winchell told
Bryant, who then told Young. Itisnot clear, however, if this exchange of information among
Scott, Winchell, Bryant, and then Y oung occurred before or after Young's alleged conversation
with Scott.
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got asked was how nuch noney—you’'d get prosecuted for

perjury if you |ied?

[ Young]: Yes.” (enphasis added).

That the perjury warning testinmony did not conme up at al
until Young' s January testinony and that Young confirnmed that the
warning was “if he lied,” raises neaningful questions about the
testinony and the effect of the warning on Young’s decision not to
appear at court.

(d) Concl usion

The district court found that “there is no credi ble evidence
that the prosecutors had anything to do with Young's failure to
appear to testify at trial.”' The district court specifically
found that Young s interpretation of the all eged conversation with

Scott about who issued the subpoena was “not credible” and nobst
likely canme from a “m sunderstandi ng on Young's part.”®® |t also
found that Scott did not discuss or nention the warrant with Young.
Al t hough the district court did not nake a specific finding as to

Scott’s supposed perjury warning, the finding of no credible

" Even though the district court limited its finding to the “prosecutors,” and questioned
whether Scott’ s actions could be attributed to the federal government, it did assume that Scott’s
actions could be so attributed. Further, during oral argument, the government conceded that
Scott was the government for the purposes of this case. Therefore, we treat the district court’s
finding as including Scott’ s actions within the potential government interference.

18 |n his affidavit, filed with the government’s brief in support of its response to
Scroggins' s new trial motion, Scott stated that he told Y oung that “if he got a Federal subpoena it
would bein his best interest to go to court” and that he never threatened or told Y oung not to go
to court. Thisdirectly supports the district court’s finding that Y oung’ s interpretation was not
credible and was a misunderstanding on his part.
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evi dence of governnental interference sufficiently indicates that
it did not find this allegation to be credible.

The district court’s determnation that it was not shown by a
preponderance of the credi ble evidence that the governnment caused
Young' s failure to appear is not clearly erroneous. The nature and
content of Young s testinony—adding nore information during his
January testinony, being sonmewhat inconsistent in relating the
content of the conversation, confirmng the governnent’s version of
events, but continuing to repeat the defense’ s versi on—support the
district court’s determnation that Young's account was not
credi ble and that at the |east he m sunderstood Scott. Further,
Young' s testinony clearly reflects that he sinply did not want to
get involved in the case by testifying.?!®

Concerning the perjury warning, Scroggins relies on United
States v. Vavages, 151 F.3d 1185 (9th Cr. 1998). |In Vavages, the
Ninth Circuit held that a statenent that in effect told the wtness
that if she testified, she would be prosecuted for perjury

constituted governnent interference with the w tness:

Y oung testified as follows:

“[Scroggins's Counsel]: Mr. Young, were you fearful about coming here today to

testify against the government?

[Young]: | don't likeit.

[Scroggins' s Counsdl]: Why don’t you like it?

[Young]: Because | been with them along time, and coming into court just ain’t

me. | just like doing my job and | don't like being here.”
Y oung's testimony also suggests that it would not be safe for him, as a confidential informant, to
testify in court, giving him a motive to avoid testifying. Y oung testified that the government
previously had wanted, and had tried, to protect him by keeping him and his name out of court.
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“The prosecutor conbined a standard adnonition agai nst
perjury—that Mnuel could be prosecuted for perjury in
the event she lied on the stand—th an unanbi guous
statenent of his belief that Manuel would be lying if she
testified in support of Vavages’ alibi. . . . It does
not require nuch of an interpretative gloss on the
prosecutor’s warning to conclude that unless Manuel

changed her testinony or refused to testify at all, she
woul d be prosecuted for perjury and suffer any attendant
consequences.” |1d. at 1190.

It is not the |aw that the “governnent cannot tell a wtness
of the consequences of commtting perjury.” Thonpson, 130 F. 3d at
687. So far as Scott nerely infornmed Young of the consequences of
lying, that is not inproper:

“Granted, the governnent told the witnesses that they had

totestify truthfully and, if not, they would goto jail.

That procedure, however, even if carried out in a caustic

manner, i s no cause to dism ss the indictnent agai nst the

defendants. There is nothing wong wth the governnent
inform ng witnesses of the consequences of breaking the

| aw. ” |d. (enphasis added) (internal quotations and

citations omtted).

Because we believe that the district court found that Young' s
perjury warning story was not credi bl e and because this finding is

not clearly erroneous, Vavages is distinguishable.?

2 Moreover, the Ninth Circuit explained that it was not saying that “a prosecutor should
never articulate his belief that awitnessislying.” Vavages, 151 F.3d at 1190. “[U]nusually
strong admonitions against perjury are typically justified only where the prosecutor has a more
substantial basisin the record for believing the witness might lie” 1d. Because the testimony that
the witness in Vavages would have given “would have been entirely consistent with her own prior
statements and would not have conflicted with any past testimony, the prosecutor lacked this
substantial basis for believing [the witness| would perjure herself.” Id. at 1191. In contrast, Scott
likely did have a substantial basis for believing that the Young might lie. Whileit isnot clear,
Scott’s conditional perjury warning, if it happened at al, may have occurred in the following
context: 1) the recorded conversation between Scroggins and Bryant potentially discussing Bryant
paying Y oung; 2) Scott may have known of the recording; 3) during the conversation with Scott,
Y oung denied that Bryant had paid him any money; and 4) Scott responded by saying that if he
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In addition to the reasons given thus far for sustaining the
finding of no governnental interference, Young's testinony also
supports a finding that Scott’s call did not intimdate Young
enough to keep him from going to court. The day after the
di scussion with Scott, and the day he was to testify in court,
Young was in a discussion with Litton of the sheriff’s departnent
concerning his outstanding warrant. According to his discussion

with Litton, Young still planned to go to court—n spite of the

lied (about the money he received from Bryant), he would be prosecuted for perjury. Thus, it
appears that Scott’s conditional perjury warning was justified.

We note, however, that there is no direct evidence in the record that Scott had listened to
or knew of the recorded conversation. Even though Scott asked Y oung whether Bryant had paid
Y oung, and then supposedly followed up with the perjury warning, he did not tell Y oung that he
knew of the recording nor did he expressy explain to Y oung what possible perjury he was
speaking of. Agent Green testified that he had listened to the recording, but never stated that he
had passed the information or the recording on to Scott.

Scroggins also contends that the district court discounted the effect of the tape. The
government claims that the taped conversation indicates that Scroggins and Bryant may have paid
or offered to pay Y oung to testify, giving an explanation for Scott repeatedly asking Y oung if
Bryant had paid him. Scroggins responds by pointing out that the district court stated during the
new trial hearing that it “didn’t find anything in [the transcript of the tape] to hurt [Scroggins' g
motion” and that it knew that the tape would worry Scroggins, but that it did not worry the
district court.

The district court’s comments about the tape, however, do not diminish the fact that the
tape may have given Scott a substantial basis for believing that Y oung would lie. The court’s
comments came before Y oung accused Scott of the perjury warning and before it became
apparent that the tape may have created a basis for Scott’s belief concerning the likelihood that
Young would lie. Further, even if the tape does not establish that Scroggins and Bryant
attempted to pay Y oung to testify, it still may have led to Scott’s substantial basis for believing
Young would lie at trial: the tape talked of Bryant paying Y oung, Scott asked Y oung if Bryant
had paid him, and Y oung denied that Bryant had paid him. This establishes a basis for Scott then
telling Y oung that he would get prosecuted for perjury if he lied—assuming Scott knew of the

tape.
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Scott phone call that he had al ready received.? Young' s testinony
clearly supports a finding that it was the discussions with the

sheriff’s departnment, not the discussion with Scott, that persuaded

2 The following exchange makes it apparent that Y oung was still willing to go to court
after talking to Scott:

“[Young]: | asked and Otistell methere. Sol said, ‘Okay, Otis, I'll be down there

[at the sheriff’s department].” So | ain’t—I called him back again. | said, ‘Otis,

you know | supposed to be in—in court.” Then he says. ‘Y eah, | know that, but

you come [to the sheriff’s department] first. I’m gonnawalk you through the

process of the other court system where you got to go for this warrant, then you

can take care al of that.” And | said—

THE COURT: Take care of what?

[Young]: Take care of my other business. And | say, ‘Otis —I asked him, | said,

‘Otis, you sure? Hesaid. ‘Yes. Just comedown first.” | said, ‘No

(indiscernible).” | said, ‘Let me go over to the courthouse first.’

[Scroggins' s Counsel]: Excuse me. When he said ‘you come down here first,

what do you mean? First before what?

[Y oung]: Come to the Caddo Parish Sheriff Department building down there. He

said come downstairs, he gonna be down there waiting on me and he gonna take

me in court and walk me through the little—where the warrant was suppose to be

at. Thenl told him, | said, ‘Otis, why can’t | go to the other court first?

[Scroggins' s Counsel]: What do you mean by ‘the other court’ ?

[Young]: The federal court.

[Scroggins' s Counsel]: Okay. Y ou asked—

[Young]: The federal court.

[Scroggins's Counsel]: —him why you couldn’t go to federal court first?

[Young]: Yeah. And when—he said, ‘Okay, then.” | said, ‘Okay.” So |—I

waited alittle while again, so | called Otis one moretime. Otis said—

THE COURT: Wait. Otis said okay, you can go to the other court first?

[Young]: Yeah. He went on—he went on and said it. But when | got ready to

come and decide to call him again, Otistold me, ‘Y ou ain't been over there.” |

said, ‘How you know? He say: ‘Because they got your picture out at the front

door. They gonna arrest you, anyway, you come in there.” | said, ‘ They gonna

arrest me for where, at the federal courthouse? Hesaid: ‘Yeah. You was gonna

be arrested at the door and you never would have made it to the court.” And then

that was left at that. That’s what was said right there out of me and Otis.”

(emphasis added).
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hi mnot go to federal court because of his fear of being arrested. ??

In summary, we are unable to conclude that the district
court’s finding with respect to Freddie Young and governnental
interference is clearly erroneous.

(2) Janes Thomas

22 1n spite of the testimony cited in the preceding footnote, Y oung then testified that
Scott’s call did have some part in his decision not to show up at court. Nevertheless, in light of
Y oung'’ s testimony up to this point, the phrasing of the question, and Y oung’ s answer, this
testimony is less than convincing:

“[Scroggins's Counsel]: So because of what Mr. Otis Litton and Mr. Lee J. Scott,

narcotics agent, told you, did that make you afraid to come to court?

[Young]: Yes. | wasn't coming. | wasn't coming after that.

[Scroggins' s Counsel]: Were you afraid to come?

[Young]: Yes, because | wasn't gonna be—I was afraid | was gonna be arrested

on that day.”

The question and the answer do not distinguish between Scott’ s and Litton’s actions and their
separate effect on Young. That Litton’s calls, not Scott’s, were primarily responsible for Young's
nonappearance was made apparent on cross-examination of Y oung:

“[Gov’t]: What day was it that you decided you—did you decide you were not

coming to testify after all?

[Young]: | was coming. Only day that | wasn't coming—after the sheriffs came

to my house, | wasn’'t coming then. That day | found out that | got a warrant

down here at the door, that | was gonna be arrested, | wasn’'t coming.” (emphasis

added).

The conclusion that Scott’s call did not intimidate Y oung from coming to trial also has
some support from the trial record. On the last day of trial, Wednesday, September 25,
Scroggins' s counsel told the district court that: three witnesses whom she had subpoenaed had
not appeared, she had spoken to two of them on Tuesday night, and the third was not responding.
The third witness, the one not responding, was Thomas. Therefore, Y oung must have been one
of the other two nonappearing witnesses.

Scroggins's counsel, therefore, apparently spoke to Y oung after Scott’s call but before
Y oung was to testify. There is no indication from the record that on Tuesday night Y oung told
Scroggins's counsel about Scott’s call or about the effect that the call allegedly had on him. |If
Scott’s call had intimidated Y oung from testifying, presumably Y oung would have told
Scroggins's counsel about this when she spoke to him on Tuesday night. While thisis not
conclusive of what Scott may have told Y oung or the influence of the call on Young, it is
consistent with the conclusion that something other than Scott’s call influenced Y oung’s decision
not to testify.
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Before Thonmas was to testify at trial, he received an
anonynous nessage supposedly from|aw enforcenent stating that if
he showed up at the courthouse to testify, he would be arrested.
Scroggins contends that this <call <constituted governnental
interference with a w tness.

(a) Testinony

Early in the norni ng of Tuesday or Wednesday, 2 Wednesday bei ng
the day he was to testify, Thonas received a voice mail on his cel
phone froma nunber with a 676 prefix. Although the call canme in
the norning, he did not check his nessages until the night of the
call. The nmessage told himof a warrant for his arrest waiting at
t he federal courthouse.? Thomas did not save the nessage.

Thomas also testified that the DEA agents with whom he had
wor ked had contacted him before on his cell phone. He had given
his nunber to five different agents, three of whom had called him

on his cell phone (Russell Sarpy, Geen, and Scott); the agents’

% Thomas stated at least twice that the call came either Tuesday or Wednesday morning;
however, Thomas later testified that he received the voice mail Tuesday morning, but that he did
not review his messages until Tuesday night. |If the call came Wednesday morning and if he did
not check his messages until Wednesday night—after trial was aready over—then the call would
be completely immaterial asto his decision to not testify. Overall, his testimony does tend to
support that the call came on Tuesday, not Wednesday.

2 Thomas testified that the message told him “not to come to court because it was a
warrant down here for my arrest and I’ d be arrested before | walked through the door” and that
the message said “*don’t step foot on the federal property.”” Thomas also testified that the
message talked about “something like an assault and battery charge” and that the warrant would
be at the front door of the federal courthouse with a picture.
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calls cane froma 676 nunber.? Thomas’'s testinony indicates these
three agents were the only agents who had called himand that the
only calls he received from a 676 nunber were from narcotics
agents. Nevertheless, Thomas did not recognize the voice on the
message and could not say that it was from any of the agents to
whom he had tal ked. He also did not know that the call was froma
narcotics agent; he nerely testified that the call “sounded |like a
| aw enf orcenent” because “who el se would call [him and tell [hini
sonething like that?” Therefore, his belief that the call was from
“l aw enforcenent” was based on the 676 prefix and the argunent that
“who el se woul d have done it?”

Thomas later testified that on Tuesday night, after he had
heard the nessage, he spoke to the secretary to Victoria Cranford,
Scroggins’s counsel, to tell Cranford about it. Cranford never
called him back; however, Thomas could not recall if he
specifically told the secretary about the nysterious nessage.?® On
Tuesday evening Thonas also called and left a nessage on the
answeri ng machi ne of Davi d Shanks, the defense teanis i nvestigator;

however, he could not recall what, if anything, he specifically

% Thomas testified that*[s]ometimes [the calls] used to be three different numbers, but |
just remember 676-48 | think.”

% Elsawhere Thomas testified that he called Cranford on Wednesday and |eft a message
with the secretary for Cranford to call him. He did not testify as to the content of his
message—i.e., whether he told the secretary about the mysterious phone call. No one returned
hiscal. Itisnot clear whether this call (on Wednesday) is different from the call described in the
accompanying text (on Tuesday) or if Thomas was simply mixing up his days again and forgetting
when the calls occurred. Thomas did testify that he had “problems with long-term memory.”
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told Shanks about the call. Shanks al so did not call him back
Therefore, it is uncl ear whet her Thonmas specifically told anyone of
the call before the end of trial.?

Thomas testified that after receiving the nessage, he deci ded
not to showup to testify because of his fear of being arrested and
bei ng “nmessed over” —being put in a situation that he could not get
out of —by t he governnent.

Neverthel ess, in spite of Thomas’s testinony that he did not
show up at trial at least in part because of the phone call,?® it
appears that he was already very reluctant to show up. Thonmas
sinply did not want to get involved in the case:

“[Gov’t]: And why did it take you so long to go down and

talk to [ Scroggins’s counsel before trial]??

[ Thomas]: Because | really didn’t want to get involved.

[Gov't]: And why didn’t you want to get involved?

[ Thomas]: Because | just didn't want to—-after all—-after

| did that last buy [with Earl Buchanan]?, | just wanted

to put it all behind ne.” (enphasis added).

Thomas eventually decided to go to the office of Scroggins's

counsel about one week before trial. Thomas al so appeared at the

% Thomas did testify that on Thursday or Friday of the same week—after the trial was
over—he did speak with Cranford and told her about the call.

% When asked by the government what helped him to make his decision not to show up,
Thomas replied: “Probably everything. Really, the government, that phone call, and just—two
factors, | guess you can say.”

» Thomas testified that it had taken him along time to go and talk to Scroggins's counsel
after she had contacted him about testifying.

% Thomas was the government’ s confidential informant in a controlled buy with Buchanan
in November 2000.
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of fice of Scroggins’'s counsel on Mnday, the first day of trail,
and was told to go to the courthouse on Wednesday to testify.

Even though Thomas appeared at the office of Scroggins's
counsel on Monday, his testinony supports a finding that he did not
plan to go to court—ndependent of the anonynous phone call. In
his testinony, Thomas vol unteered that he was not going to show up
anyway because he did not want to get involved. It was only after
persistent and |engthy questioning by the district court that
Thomas did state again that the phone call had contributed to his
decision to not appear at court:

“[Gov’'t]: Wien did you becone afraid of the police?

[ Thomas]: When | started hearing [the nysterious

message], that was enough for ne not to cone, period.
[Gov't]: And how | ong—

[ Thomas]: | wasn’t—anyway, | wasn’'t planning on com ng
anyway, because | really didn't want to get involved.
[Gov't]: So—

THE COURT: Excuse ne. Say that again?

[ Thomas]: | was not going to cone anyway, because |

really didn't want to be invol ved.
[Gov't]: Have you ever been threatened by M. Scroggins
or any of his famly nenber?
[ Thomas]: No, sir.
[Gov't]: Did you ever tell agents that you had been
t hr eat ened by—
THE COURT: GCkay, stop. |’m going to explore it. | f
you’'re not going to, |’mgoing to.

You said you were not going to cone anyway, because
you didn’t want to be invol ved?
[ Thomas]: Yes, sir. Wen |I—when | nmade that deal —
THE COURT: What deal ?
[ Thomas]: Wth Russell Sarpy. The deal was that |
woul dn’t have to testify in court.
THE COURT: Ckay. But we’'re talking about comng to the
trial and testifying.
[ Thomas]: Yes, sir.
THE COURT: Are you telling nme that you were not going to
cone to testify whether or not sonebody called you and
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told you that you were going to be arrested if you did
cone? Did you followthat?

[ Thomas]: Sir?

THE COURT: Did you understand the question?

[ Thomas]: Say—repeat the question.

THE COURT: Okay. You just told ne that you were not
going to cone to testify anyway. Wat |'mtrying to find
out i s whether or not this phone call that you got from
the 676 nunber had anything to do wth your not com ng.
[ Thomas]: No. That Monday | cane, and she told ne to
cone back. She was going to call ne to cone back that
Wednesday. But when | got that phone call, | wasn’t
going to cone, because | didn't want to be invol ved.
THE COURT: Ckay. Wat |'mtrying to find out is: Had you
deci ded not to cone before you got that phone call—

[ Thomas]: No, sir.

THE COURT: —er did that phone call cause you to decide
not to cone?

[ Thomas]: Yes, sir. That Monday | did cone to trial.
THE COURT: “Yes, sir,” what?

[ Thomas]: | cane to trial that Monday3® before | got the
phone cal |, but that phone call nade ne not cone no nore.
THE COURT: That’s what | want to know, because you j ust
said that you were not going to cone anyway, and | want
to make sure that it was the phone call from the 676
nunber that caused you not to cone. |Is that correct?

[ Thomas]: Yes, sir.

THE COURT: All right.” (enphasis added).

Even though Thomas eventually confirnmed that the phone call

caused himnot to cone, he never disavowed his voluntary statenent

t hat he “was not going to conme anyway,

even before he recei ved t he

It is very questionabl e whether Thomas woul d have shown up

at court even w thout the nysterious nessage.

3 Thomas talks about coming to trial on Monday, but his previous testimony is that he

merely showed up at the office of Scroggins's counsel. Whileit is not clear if Thomas was
thinking of his appearance at the attorney’ s office or some separate appearance at the courtroom,
we assume that it isthe former. The statements of Scroggins's appellate counsel at oral argument
support this assumption—he admitted that the witnesses showed up at the office on Monday, but
made no mention of either of them showing up at trial.
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Mor eover, Thonmas's behavior with respect to the new trial
hearing also nakes it apparent that he was very reluctant to get
i nvol ved by testifying at trial. Wen Thomas was subpoenaed for
the new trial hearing, again he did not show up—even though there
was no evidence of a continued risk of being arrested at the
federal courthouse because of sone supposed warrant. Thonmas
finally canme to the new trial hearing because he was arrested for
not conplying with his subpoena to appear at the hearing on the
previ ous occasion. %2 Al though he was still afraid of the
gover nnent , * he now knew that he had to conply with the subpoena
or be arrested. ¥ This testinony supports the governnent’s

contention that Thomas had other reasons for not appearing at

% The day Thomas did not show up at trial was September 25, 2002. The first day of the
new trial hearing was December 19, 2002. Thomas did not show up then; he finally appeared on
January 23, 2003.

% Thomas was afraid of retaliation from the government if he showed up to testify:
“[Thomasg]: | told [Cranford and Shanks] about the phone call and | told them |
was afraid because | really didn’t—I was—I was scared, scared of the government,
scared they will try to do something to meif | came and showed up here.
[Gov’'t]: And what were you afraid they were going to do to you?
[Thomas]: Anything.
* % %
[Thomas]: A lot of stuff went through my mind.
[Gov’'t]: What were you afraid that they were going to do to you?
[Thomas]: Try to set me up; anything.
[Gov’'t]: They were going to set you up for coming to court?
[Thomas]: Y eah.
[Gov't]: Did anybody from the government tell you that?
[Thomas]: No, sir.”

% Thomas testified that he did not understand that he could get arrested for not obeying
the subpoena—until he got thrown in jail.
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trial.®
(b) Concl usion

The district court found that there was “no credi bl e evidence
that the CGovernnent prevented Thomas from testifying” at
Scroggins’'s trial. The court observed that the “evidence
surroundi ng Thomas’ voice mail nessage is insufficient toinplicate
interference by the federal governnent as there i s no evidence that
the federal governnent corners the market on the ‘676" prefix in
Shreveport, Louisiana.” The court considered that Thomas di d not
recogni ze the voice of the caller and could not identify it as
bel ongi ng to any agent who had cal | ed hi mand whose voi ce he |likely
woul d have recogni zed. Because the district court found that there
was no credible evidence of governnental interference, it
apparently did not believe Thomas’s testinony that the nysterious
call had occurred in the manner that he testified—+f at all.

The district court did not clearly err in finding that Thomas
had not shown by a preponderance of the evidence that the nystery
call was fromthe governnent: Thomas did not recogni ze the voi ce as

bel onging to any agent who had called himon his cell phone and

% Thomas's testimony of why he did not show up at the first new trial hearing showed his
“pattern” of deciding not to show up at court. When asked if he had told Scroggins steam if he
was not coming to the first new trial hearing, Thomas stated: “| told them | was afraid. | ain't tell
them | was coming, because | had got up to come, but | just turned around and changed my
mind.” (emphasis added).
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wi th whom he had spoken and whose voi ce he recogni zed; 3¢ there was
no evidence given during the new trial hearing or otherw se that
the governnent “corners the nmarket on the ‘676" prefix in
Shreveport;”3 and Thomas did not know if the call was from a
narcotics agent, but only assuned it was because “who el se would
have done it?”

Furthernore, what is nost damaging to Thomas’'s all egations is
his testinony that he had already decided not to go to court
anyway—+ndependent of the call—-because he did not want to get
i nvol ved and because of his fear of the governnent. Thomas’s fear
of the governnent devel oped prior to and i ndependent of the clai ned
phone nessage. Al t hough he did assert that the phone call did
contribute to his decision to not cone, he also stated that he was
not going to conme anyway. Thus, it is difficult to conclude that
but for the alleged phone call, Thomas would have appeared at
trial, particularly in light of Thonas’s failure to appear at the
new trial hearing until he was arrested—even though there was no

evi dence of any threat preventing himfromappearing at that tine.

% Thomas had spoken with Sarpy and Green several times, but was not asked about
Scott’ s voice and how many times he had heard Scott speak.

3" Seroggins's counsel stated during the new trial hearing that “676 is only a government
prefix number, Your Honor.” Nevertheless, the district court was correct that there was no
evidence given about the 676 prefix and the government’ s share of such numbers—either during
the new trial hearing or after. Further, Scroggins did not request that the district court take
judicial notice of the 676 prefix and no motion to take judicial notice on the issue has been filed
before this court.
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QO her evidence at the new trial hearing also explains why
Thomas woul d have been reluctant to appear at trial —+ndependent of
the nysterious call. Green testified that Thomas had been
threatened in the past by the Scroggins famly and that he cane to
t he agents requesting noney or protection and that they get hi mout
of the Shreveport area.®*® |In addition, along with its brief in
support of its response to the new trial notion, the governnent
filed an investigation report that purportedly detail ed a paynent
to Thomas for security purposes because of threats from the
Scroggins famly. The report stated that: threats were made
against the “CS s"%* |ife as a result of cooperation with the DEA
during Cctober and Novenber 2000; the paynent was for security
purposes and was to assist the CS in |leaving the area because of
the threats; and at |east sone of the threats were from Donald
Scroggins and were due to the CSs involvenent in the arrest of
Buchanan. Addi ng this evidence to Thonmas’s testinony about his
reluctance to show up at trial and his not appearing at the
Decenber newtrial hearing, the district court did not clearly err

in finding that the governnent did not prevent Thomas from

% Green testified that according to his recollection, the agents gave him money to leave
the Shreveport area. Thomas testified, however, that the government was “ supposed to pay me
some money and got me out of Shreveport, but they never did do that.”

¥ The report omits the name of the subject, who is referred to asthe “CS.”  Although
there is nothing in the report specifically stating that the CS is Thomas, the facts in the report are
consistent with Green’ s testimony and Thomas's involvement in the events leading to the arrest of
Buchanan.
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appearing at trial.*°

4. I nterest of Justice

W& next consider whether the district court erred by not
considering the primary basis of Scroggins’s new trial notion—the
interest of justice. W hold that the district court did err in
limting its analysis of the notion to newy discovered evidence
and that this error was not harm ess to Scroggins. W also reject
t he governnent’ s argunent that the district court may not grant the
new trial notion absent an identifiable |egal error and hold that
the existence of a specific legal error is not always required to
grant a notion for newtrial in the interest of justice.

a. Proper Standard for Anal yzi ng New Trial Mdtion

“0 There is also evidence that would tend to question Thomas's credibility. Itis
guestionable that Scroggins' s team did not return Thomas's calls on Tuesday, particularly when
Scroggins considered Thomas to be such an important excul patory witness. Granted, because
Thomas could not recall if he had told the defense team about the mysterious message,

Scroggins' s team may have received his nonspecific messages and not felt a need to respond to
Thomas quickly to make sure that he would be in trial on Wednesday to testify. We aso note that
Thomas's testimony is potentially inconsistent with what occurred at trial. When Thomas did not
show up at court, Cranford, Scroggins's counsel, said that even though she had “subpoenaed him,
paid his witness fees, done everything properly, [ Thomas was] not responding” to her voice mails.
Therefore, we have testimony by Thomas that he left messages for Cranford and Shanks on
Tuesday, to which they did not respond, and a statement by Cranford that she had |eft at |east one
message for Thomas, after he had met with her on Monday and before Wednesday morning, to
which Thomas had not responded. While it is possible that both statements are correct—i.e., that
Thomas did not receive Cranford’ s message and that Cranford did not receive Thomas's
message—it casts some doubt over whether Thomas even called Cranford and Shanks or whether
Scroggins' s team diligently tried to locate Thomas.

Thomas himself also stated that he had “problems with long-term memory,” perhaps
giving the district court another reason to question his credibility.

33



Because Scroggins filed his notion for new trial within the
time authorized by Rule 33(b)(2), his notion could have been
properly grounded on any reason for which a new trial could be
granted and was not required to be limted to newy discovered
evi dence. * Scroggi ns based his notion on the interest of justice

and not expressly upon newl y di scovered evidence.* Therefore, the

“ The jury verdict against Scroggins was filed on Thursday, September 26, 2002. On
Friday, October 4, 2002, less than seven days after the verdict, the district court extended the
deadline for filing amotion for new trial to October 16, 2002. See FED. R. CRIM. P. 45(a)(2) (in
computing time periods, “[e]xclude intermediate Saturdays [and] Sundays . . . when the period is
lessthan 11 days’). Scrogginstimely filed his Rule 33 motion on October 16, 2002. The
government agrees that Scroggins' s motion was in fact filed within the properly extended time.

“2 Scroggins mentioned “newly discovered evidence” in two portions of his documents
supporting his motion for new trial. First, he referred to newly discovered evidence in reviewing a
case, United Sates v. Ouimette, 798 F.2d 47 (2d Cir. 1986), that he claimed supported his
motion. In Ouimette, a witness favorable to the defense was alegedly intimidated by the police to
recant his proposed testimony and flee from the area, making him unavailable to testify at trial.
Later, the witness returned and gave a sworn statement to the defendant reiterating his original
testimony and describing how the police had threatened and harassed him, causing him to flee.
Apparently more than seven days after the verdict, the defendant moved for a new trial based on
newly discovered evidence, using this sworn statement of the witness as the primary support. 1d.
at 51. While the Second Circuit held that the withess's testimony was not newly discovered
evidence—since the defendant had known about the supposedly exculpatory testimony prior to
trial—it did hold that the “assertion concerning the pressure put on [the witness| by the. . . police
to dissuade him from testifying for the defense is certainly new in the sense that it was discovered
after trial.” 1d. The Second Circuit then remanded the case for further findings to determine if
the defendant had met the other requirements for a motion based on newly discovered evidence,
primarily whether the defendant had exercised due diligence. Id. at 52.

Scroggins' s reference to Ouimette is not enough for the district court to conclude that his
motion was based on (or only on) newly discovered evidence. In contrast to Ouimette, as
Scroggins's motion was filed within the Rule 33(b)(2) time limit, it was not required to be limited
to newly discovered evidence. The defendant in Ouimette was limited to evidence concerning
interference with the witness since the direct exculpatory evidence was not newly discovered and
the motion for new trial had to be limited to newly discovered evidence. Further, none of the
argumentsin any of Scroggins' s documents supporting the new trial motion or in the new tria
hearing suggest that Scroggins was primarily interested in the evidence of the government’s
interference with Thomas and Y oung as opposed to the substance of their supposedly excul patory
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district court erred in limting its analysis of the notion, and
the exercise of its discretion, to newy discovered evidence while
not considering the primary basis of Scroggins’s notion—the
interest of justice.?*

Further, the district court’s failure to analyze the notion
based on the interest of justice was not harnm ess to Scroggins.*
In contrast to notions made within the seven-day period, newtrial
nmoti ons based on newy discovered evidence are subjected “to an

unusual ly stringent substantive test.” United States v. Ugal de,

861 F.2d 802, 808 (5th Cr. 1988). See also United States v.

testimonies.

Scroggins aso stated in his brief in support of his motion for new trial, requested by the
district court at the end of the new trial hearing, that he “now requests, in the alternative, that
[he] be granted a new trial on the grounds of newly discovered evidence as well as government
misconduct.” (emphasis added). It appears that the newly discovered evidence Scroggins refers
to here is not the substance of Thomas' s and Y oung’s testimonies, but rather the evidence of the
aleged interference with Young. Although the substance of their testimonies would not be newly
discovered evidence since it was known to Scroggins before trial (both witnesses met with
Scroggins's counsel before the time of their scheduled testimony, see Ouimette, 798 F.2d at 51),
again there is no indication that Scroggins was primarily concerned about the alleged government
interference evidence as opposed to the substantive evidence. Thus, the court’ s treatment of the
motion as one based on (or only on) newly discovered evidence was not warranted.

3 Even if Scroggins s motion were based only on newly discovered evidence, because it
was timely made within the Rule 33(b)(2) time limit, the district court likely still should have
considered the interest of justice initsanalysis. See United States v. Ugalde, 861 F.2d 802, 808
(5th Cir. 1988) (commenting that when a motion for new trial under Rule 33 is made within seven
days of the verdict, “courts will grant the motion, even if based on newly discovered evidence,
whenever it isin the interest of justice to do so”) (internal quotations and citations omitted).

“ We do not suggest, however, that the district court would have necessarily exercised its
discretion to grant anew tria if it had considered the motion in the interest of justice, nor do we
suggest that the interest of justice required anew trial. Those are matters to be addressed in the
first instance by the district court.

35



Rachal, 473 F.2d 1338, 1343 (5th Gr. 1973) (recognizing “the
heavi er burden which the novant nust carry” in a newtrial notion
based on newl y di scovered evidence in contrast to notions “based on
other grounds, which nust be nade wthin seven days after
verdi ct”); 3 CHARLES ALAN WRI GHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 551
(3d ed. 2004) (“[Motions for new trial on the ground of newy
di scovered evidence are not favored, and are to be granted wth
caution. It is a mstake to extend this proposition to notions for
a new trial because of trial errors or other grounds. Here the
nmoti on should be neither favored nor disfavored, and the question
is only what the interest of justice requires.”) (f oot note
omtted). Mreover, the standard chosen by the district court to
analyze a new trial notion wll |ikely have an effect on the
exercise of its discretion: “Just as our standard of revi ew shapes
our decision in this appeal, the standards that guide a trial
court’s Rule 33 anal ysis shape its reviewof the trial evidence and
the outcone of defendant’s Rule 33 notion.” United States v.
Ferguson, 246 F.3d 129, 133 (2d Gr. 2001).

b. Interest of Justice and Presence of Legal
Error

A district court may grant a newtrial where it “finds that a
m scarriage of justice may have occurred at trial.” Robertson, 110
F.3d at 1120 n.11; see al so Ferguson, 246 F.3d at 133 (“[Rule 33]
by its terns gives the trial court broad discretion . . . to set
aside a jury verdict and order a new trial to avert a perceived
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m scarriage of justice.”) (internal quotation and citation
omtted). A mscarriage of justice warranting a new trial in
certain circunstances nmay occur even when there has been no
specific legal error. See United States v. Vicaria, 12 F.3d 195,
198-99 (11th Cir. 1994); FEDERAL PRACTI CE AND PROCEDURE, supra, 8§ 551.%

United States v. Patterson, 41 F.3d 577 (10th Gr. 1994),
presents a sonmewhat anal ogous situation. There the district court
granted a Rule 33 notion for new trial nade in the interest of
justice.? |d. at 579. The defendant’s brother was to testify for
t he defendant, and during jury sel ection and openi ng statenent the
jury was made aware by defense counsel that the brother was present

in the courthouse, would testify for the defense, and had first

“> On thisissue, the parties dispute the applicability of United Sates v. Smith, 67 S.Ct.
1330 (1947). In Smith, the district court stated in granting a motion for new trial: “* This Court . .
. reconsidered the grounds urged by the defendant in support of his motion for anew trial. Itis
our opinion upon this reconsideration that in the interest of justice a new trial should be granted
the defendant.”” 1d. at 1331. The district court “assigned no more particular ground for the
order.” Id. When the government filed a petition with the court of appeals for writs directing
that the order be vacated, the district judge responded by referring to the memorandum in which it
granted the motion “but did not further elucidate his reasons for granting anew tria.” Id. The
court of appeals denied the writs. The Supreme Court noted that “[t]he generality of the reasons
assigned by [the district court] for the order in question is al that isrequired.” Id. at 1332.
However, the Court reversed the court of appeals and issued writs vacating the order for new
trial, holding that a district court could not grant a motion for new trial after itsinitial denial of the
motion had been affirmed on appeal. Id. at 1333-34. The Supreme Court in Smith also stated
that “[n]ew trids. .. may be granted for error occurring at the trial or for reasons which were
not part of the court’s knowledge at the time of judgment.” Smith, 67 S.Ct. at 1333 (emphasis
added). We conclude that Smith provides no clear guidance on the present issue.

“ The Tenth Circuit’s opinion does not specify when the motion for new trial was filed;
however, the court specifically found “‘that in the interest of justice the defendant should be
granted anew trial.’” Patterson, 41 F.3d at 579. Thus, presumably the motion was filed within
seven days of the verdict.
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hand know edge of inportant facts. However, when it cane tine for
the brother to testify, he could not be found, even though he had
been present at court earlier that norning. The district court
allowed a short recess to |locate the wtness, but he still could
not be found. The defendant requested a continuance, which the
district court denied. ld. at 578. Followng the jury's guilty
verdict, the defendant noved for a new trial, submtting an
affidavit fromhis brother, the mssing wtness, stating that he
had | eft the courthouse at lunchtinme to run a personal errand, and
that while away, his truck broke down, and he was unabl e to contact
anyone until later that afternoon, after the verdict. |Id.

In granting a new trial, the district court found that “the
absence of [the witness] could have been prejudicial to defendant
because the jury had been told, and was antici pating the testinony
of [the witness], and the fact that he did not testify could have
created an inference that his testinony would not have been
favorable to the defense.” ld. at 579. The district court
“accepted [the witness’s] excuse, giving himthe benefit of the
doubt, wth a finding that [the wtness] nmay not have been able to
find a tel ephone to call in the news of his breakdown until it was
too late.” Id.

The Tenth Crcuit affirnmed the district court, rejecting the
governnent’s argunent that “the trial court could not sustain the

nmotion for newtrial since the court did not make any finding that
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the initial denial of a continuance was an ‘ abuse of discretion.
ld. The Tenth Grcuit stated that “a trial judge is not obliged to
review his past trial rulings and nake an i ndependent judgnent that
he hinself has ‘abused his discretion’ before granting a new
trial.” 1d. The Tenth Grcuit concluded that the district court
had not abused its discretion in granting the newtrial, id., even
t hough neither the district court nor the Tenth Crcuit pointed to
any specific legal error.

W therefore remand this case to the district court to
consider Scroggins’s notion for new trial in the interest of
justice and conclude that the district court may grant a new tri al
inthe interest of justice evenif it does not find that a specific
| egal error occurred at trial. Nevertheless, the district court’s
discretion to grant a new trial, although broad, is not wthout
bounds. Robertson, 110 F.3d at 1118. See FEDERAL PRACTICE AND
PROCEDURE, supra, 8 551 (“The court has discretion in passing on the
[new trial] notion, but it should hold in mnd the harm ess and
pl ain error provisions of Rule 52, and refuse to grant a new trial
if the substantial rights of the defendant were not affected.”)
(enphasi s added) (footnotes omtted). |n appropriate instances, we
have not hesitated to set aside a trial court’s grant of a new
trial in crimnal cases. See, e.g., United States v. Logan, 861
F.2d 859 (5th Cir. 1988); United States v. Leal, 781 F.2d 1108,

1111 (5th Gr. 1986). Absent legal error, for the district court
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to grant a newtrial, it nust, in the exercise of its discretion,
find either that the absence of Young or Thomas (or both together)
resulted in a manifest injustice and that Scroggins would have
probably been acquitted if the jury had heard their testinonies,
United States v. Sanchez, 969 F.2d 1409, 1414-16 (2d Gr. 1992), or
t hat, wth the additional t esti nony, the evidence would
“preponderate heavily against the verdict, such that it would be a
m scarriage of justice to let the verdict stand.” Robertson, 110
F.3d at 1118 (enphasis added) (internal citations omtted). Inits
anal ysi s, however, the district court “may not rewei gh the evi dence
and set aside the verdict sinply because it feels sone other result
woul d be nore reasonable.” |Id.

We al so enphasi ze that because we have upheld the district
court’s finding that the governnent did not interfere with Young
and Thomas, the case for a newtrial nust be stronger than if the
district court had found governnental interference. The absence of
gover nnental m sconduct neans that the district court should grant
the new trial only if it concludes, in the exercise of its
di scretion, see United States v. Arroyo, 805 F.2d 589, 599 (5th
Cr. 1986), either that the jury probably would have acquitted
Scroggins wth the testinonies of Young or Thomas, rather than

sinply that the jury m ght have acquitted, cf. Sanchez, 969 F. 2d at
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1414- 16, %’ or that had Young and Thomas testified the evidence woul d
so heavily preponderate against the verdict that it would be a
m scarriage of justice to let it stand.
C. District Court’s Materiality Determ nation

Because the district court should consider Scroggins’s notion
for newtrial inthe interest of justice in the first instance, at
this stage it is not appropriate for us to review the district
court’s finding that Young and Thomas woul d have given nmateri al
testimony if they had testified at trial.*® However, we note that
in any event the record before is not sufficiently devel oped to
rule on the district court’s materiality determ nation. The
district court declared inits ruling on the newtrial notion that
it had “already determ ned in open court that the testinony Young
and Thonmas were to provide is material”; however, it did not nake
any other reference toits materiality determ nation or to findings
upon which it based its conclusion that their testinony was

material. In the new trial hearing the district court did state

" In the context of false testimony, the Second Circuit explained in Sanchez that
“[e]ven in a case where perjury clearly has been identified, however, we have
indicated our reluctance to approve the granting of a new trial unless we can say
that the jury probably would have acquitted in the absence of the fa se testimony.
It isonly in the rare instance where it can be shown that the prosecution knowingly
used false testimony that we would apply a less stringent test and permit the
granting of new trial where the jury ‘might' have acquitted absent the perjury.”
Sanchez, 969 F.2d at 1413-14 (emphasis added) (internal citations omitted).

“8 The government has argued that the district court was incorrect in concluding that
Y oung and Thomas were materia witnesses.
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that the w tnesses were very inportant and could have made a
di fference; however, the court never did nmake any specific findings
upon which it based its materiality determ nation. Furthernore,
during Thomas’ s testinony the district court clearly and repeatedly
prevent ed Scroggi ns’s counsel fromgoing further into the substance
of what Thonmas woul d have testified to at trial.* 1In addition, at
the conclusion of the newtrial hearing, the district court again
expressed its view that Young and Thomas were inportant w tnesses,
but expressly instructed the parties to limt their argunents in
their post-hearing briefs to the governnental interference issue,
clearly inplying that they were not to address the materiality
i ssue.

Because the issue of materiality is a mxed question of |aw

* Thomas testified at the new trial hearing that: 1) he told the agents that Scroggins did
not sell drugs, but that the agents wanted him to attempt to purchase drugs from Scroggins
anyway; and 2) when he asked Scroggins for drugs, Scroggins said, “Y ou know | don’t do that.”

After hearing this much of Thomas's substantive testimony, the district court indicated
that Thomas “could have been a very important witness’ and repeatedly directed Scroggins's
counsel to limit the questioning to the issue of governmental interference:

“THE COURT: Let me seeif | can be absolutely clear to you. | am satisfied that

[Thomas], testifying as he has testified today, could have made a difference. You

need not go any further into that. The question for you is. Did the government

have something, do something wrong to prevent his testifying? That isall | am

any longer interested in. Proceed.” (emphasis added).

Scroggins's counsal had more questions to ask concerning Thomas' s substantive testimony, but
finally conceded, after the district court had repeatedly rejected her several attempts to further
pursue what testimony Thomas would have given at tria, that the district court would not let her
go any further on that issue:

“ [Scroggins's Counsel]: Y our Honor, | have no further questions with [Thomas].

| had alot of other questions regarding the testimony he would have given at trial,

but | can see that Y our Honor is not letting me go into that field.

THE COURT: I’'m not going any further into that field.”
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and fact, our reviewis generally de novo, neani ng “we undertake an
i ndependent appel | ate anal ysis to determ ne whet her the facts found
by the trial court rise to the level of the applicable |ega
standard.” United States v. O Keefe, 128 F.3d 885, 893-94 (5th
Cr. 1997). In this case the district court did not nake any
specific factual findings regarding the testinonies of Young and
Thonas. Its only determnations were that the testinonies were
inportant and could have made a difference and that it was
interested in them In any event, with respect to Thomas, the
district court did not allow Scroggins to fully devel op the record
concerning the substance of his testinony. Therefore, even if it
were appropriate for us torule onthe district court’s materiality
determ nation, we could not do so on the record before us.

Wth the foregoing in mnd, in considering Scroggins's new
trial notion in the interest of justice on remand, the district
court may need to hold a further hearing (if tinely and properly
requested to do so by either party).

B. Failure to |Issue Bench Warrant and Right to Conpul sory
Process

Scroggins argues that heis entitled to a newtrial because he
was deni ed conpul sory process when the district court did not issue
bench warrants conpel | i ng Young and Thomas to appear. W di sagree.

1. Standard of Revi ew
Scroggins did not raise the issue of the district court’s

failure to i ssue a bench warrant before the district court, either
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at trial or in his notion for new trial. Therefore, as he is
raising this argunent for the first tinme on appeal, we review it
for plain error. United States v. Serna-Villarreal, 352 F. 3d 225,
231 (5th Gir. 2003).
2. Si xth Anmendnent Right to Conpul sory Process

Under the Sixth Amendnent, “‘crimnal defendants have the
right to the governnent’s assistance in conpelling the attendance
of favorable witnesses at trial and the right to put before a jury
evi dence that m ght influence the determnation of guilt.”” United
States v. Soape, 169 F.3d 257, 268 (5th Cr. 1999) (quoting
Pennsylvania v. Ritchie, 107 S. . 989, 1000 (1987)). “The
conpul sory process right is not absol ute, however; when requesting
a court to subpoena a wtness, a defendant has the duty to
denonstrate the necessity of the witness’'s testinony.” Soape, 169
F.3d at 268 (enphasis added). To show a violation of the
constitutional right, the defendant nust show nore than that he was
deprived of certain testinony; he nmust instead “mke sone pl ausi bl e
show ng of how [that] testinony woul d have been both material and
favorable to his defense.” United States v. Val enzuel a-Bernal, 102
S.C. 3440, 3446 (1982).

Therefore, to show a violation of his right to conpul sory
process regardi ng Young or Thomas, Scroggi ns nust have 1) requested
the court to issue a bench warrant conpelling the witnesses to

appear and 2) denonstrated the necessity of the wtnesses’
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testinony by making a plausible showing of how their testinony
woul d have been both materi al and favorable to his defense. Soape,
169 F. 3d at 268.
3. District Court’s “Refusal” to |ssue Bench Warrants
a. Freddi e Young
Scroggi ns did not neet his duty of denonstrating the necessity
of Young's testinony. When Young did not appear in court,
Scroggi ns’s counsel did not even nention Young by nanme and di d not
say anything about himto show how his testinony woul d have been
material and favorable.

b. James Thonmas

When Thomas did not appear, Scroggins’s counsel briefly
expl ained the inportance of his testinony:

“[ Thomas] was referred to in the testinony of Special

Agent difton (sic) Sinmmons, the undercover agent who

conducted the buy [with Earl Buchanan] on Novenber 15,

2000. Janes Thomas was the confidential informant of the

gover nnent who was t he go- bet ween between Earl Buchanan,

and his testinony is conpletely and totally excul patory

as to what Agent Simmons testified to, and | think he is

crucial to ny case.” (enphasis added).

That Thomas’'s testinony would be “conpletely and totally
excul patory as to what Agent Simmons testified to” is, however
sinply conclusory and does not all ege any specific facts that woul d
lead the trial court to conclude that Thomas’'s testinony was both
material and favorable to Scroggins’'s defense. See Janecka v.
Cockrell, 301 F.3d 316, 326-27 (5th Gr. 2002) (“Janecka’s

expl anation of how Duff-Smth’s testinony m ght have been materi al
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and favorable to his defense is vague at best. He fails to offer
any details regarding what specific information Duff-Smth could
have provided or why Duff-Smth’s testinony would not have been
nerely cunulative of other evidence presented at trial.”)?®
(enphasi s added); United States v. Gonzales, 79 F.3d 413, 424 (5th
Cr. 1996) (“The governnent may respond [to a defendant’s request
to subpoena a witness] by denonstrating that the facts upon which
the defense relies are inaccurate . . . .”) (enphasis added).
Further, the statenent that Thomas's testinony is “excul patory as

to what Agent Simmons testified to” did not help Scroggins at

* |n Janecka, the potential witness, Duff-Smith, submitted a signed affidavit stating that
“if given the opportunity [to testify], [he] could provide information and testimonia evidence
relating to defensive strategies for Mr. Janecka strial, including but not limited to, excul patory
evidence, impeachment evidence of State witnesses, rebuttal evidence, as well as mitigation
evidence, if applicable.” Janecka, 301 F.3d at 325-26 n.14. Janecka also submitted that:

“1. Duff-Smith’ s testimony would dispute that Janecka was in the chain of

remuneration for this crime;

2. Duff-Smith’ s testimony would establish that he did not pay Walt Waldhauser to

pay Janeckato murder;

3. Duff-Smith would testify that various state witnhesses were lying;

4. Duff-Smith would testify that if Janecka did murder for hire, he did it out of

duress from the mafia; and

5. Duff-Smith would testify in mitigation of sentence.” 1d. at 326.

In spite of these descriptions of Duff-Smith’s potential testimony, the court held that
Janecka had failed to show how the offer of proof could have helped his defense:

“The only specific point Janecka suggests Duff-Smith would have made had he

been able to testify at trial was that he did not pay Waldhauser to hire Janeckato

murder the Wanstraths. . . . Because the State’ s theory was that Waldhauser,

rather than Duff-Smith, paid Janecka to kill the Wanstraths, any evidence that

Duff-Smith did not intend for Waldhauser to hire Janecka would have been of little

vaue” |d. at 327.

Scroggins's description of Thomas's potentia testimony is less helpful than Janecka sin
making a plausible showing of how Thomas's testimony would have been material and favorable
to his defense.
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all —even i f specific facts had been given. Simons testified nerely
to identify the cocaine purchased by the governnent in the
controlled buy with Buchanan on Novenber 15, 2000. None of his
testinmony inplicated Scroggins and it is not clear how Thomas’s
testi nony would have been “excul patory as to what Agent Sinmmons
testified to.” It was Buchanan that later testified that the drugs
that he sold that day were supplied by Scroggi ns. Because Scroggi ns
failed to nake the required plausible showng of the need for
Thomas’ s testinony, Scroggins’s right to conpul sory process was not
violated by a failure to issue the bench warrant. 3!

Moreover, Scroggins did not explicitly request that the
district court issue bench warrants to conpel the presence of the
W t nesses. When Thonmas did not appear at trial on Wadnesday
nmorning, the follow ng exchange took place between the district

court and Scroggi ns’s counsel:

“[ Scroggins’s Counsel]: | have three [wW tnesses] that are
not here and |—+ have subpoenaed. | may want wits
i ssued and—

THE COURT: Have you tal ked to thenf

[ Scroggins’s Counsel]: | talked to two of them | ast

night, and the other one, even though |’ve subpoenaed
him paid his witness fees, done everything properly, he

*1 Scroggins relies on United States v. Smpson, 992 F.2d 1224 (D.C. Cir. 1993). In
Smpson the defendant specifically asserted facts that directly contradicted testimony of a police
officer. The defendant asserted that the witness “was allegedly standing about twenty-five feet
from [the police officer] and Simpson during the encounter, witnessed the frisk and did not see a
bag, or any other object, fall out of Simpson’s pocket.” 1d. at 1230. “Thistestimony, if believed
by the jury, could have substantially undercut the Government’s case.” Id. In contrast, the
description of Thomas's testimony by Scroggins s counsel was merely conclusory and did not
present specific facts to undercut the government’s case.
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is not responding and | have a feeling that—
* * *

THE COURT: Wien did the subpoena say he shoul d appear?
[ Scroggins’s Counsel]: The subpoena had told him to
appear on Monday, and we called all of our w tnesses and
| eft nmessages to cone Wednesday.
THE COURT: Then | hope he is here. These | ast-m nute
actions on your—ust if he’'s not here, we’ re going on.
[ Scroggins’s Counsel]: Then I'l | —
THE COURT: A bench warrant will take anywhere from a day
to a week to execute.
[ Scroggins’s Counsel]: Then I'd Ii ke to nake a coment on
the record as of what | think happened.

* * *

THE COURT: | suggest you send [the defense investigator]

out to find him because you' re going to need himand |’ m

not going to delay this trial any further.” (enphasis

added) .
Scroggins contends that his trial counsel was about to request a
bench warrant and did not only because of the district court’s
inplicit rejection of the anticipated request and that he was not
required to “continue fighting” with the district court once it had
indicated that it would not issue a bench warrant.

We recogni ze that at tinmes a party in Scroggi ns’s position may
be excused fromexplicitly making a request for a bench warrant for

a material witness. An arguably anal ogous situation is when a party

is excused fromraising objections to proposed jury instructions:

“A party may be excused fromthe requirenent of nmaking a
specific objection only where the party’ s position
previously has been nade clear to the trial judge and it
is plain that a further objection would be unavailing.
Only when the appellate court is sure that the trial
court was adequately inforned as to a litigant’s
contentions may the appellate court reverse on the basis
of jury instructions to which there was no fornal
objection.” Russell v. Plano Bank & Trust, 130 F. 3d 715,
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720 (5th Gr. 1997) (internal quotations and citations
om tted).

Projecting this excuse for failure to object to jury instructions
to the present situation, in order for Scroggins to be excused for
not requesting a bench warrant, Scroggins would have to show t hat
1) he previously made clear to the district court his position that
Thomas was a materially favorabl e witness and that he needed a bench
warrant to conpel Thomas's attendance and 2) it is plain that a
further request for a bench warrant woul d be unavaili ng.

Based on the trial judge s statenents that “[a] bench warrant
w il take anywhere froma day to a week to execute,” “if he's not
here, we’'re going on,” and “I’mnot going to delay this trial any
further,” particularly in light of Scroggins’ s counsel’s statenent
that “I may want wits issued” for the mssing wtnesses, it is
plain that it would have been unavailing for Scroggins to request
a bench warrant for Thonas. Nevert hel ess, as discussed above
Scroggi ns did not successfully nmake clear his position, other than
in mere conclusory terns, that Thonas was a nmaterially favorable
W t ness. Therefore, Scroggins’'s failure to explicitly request a
bench warrant i s not excused, further supporting the concl usion that
the failure to i ssue a bench warrant for Thomas was not plain error.

C. | neffecti ve Assi stance of Counsel

*2 Although Russell involves arule of civil procedure, FED. R. Civ. P. 51, the parald rule
under the rules of crimina procedure, FED. R. CRIM. P. 30, has the same objection, and excuse for
failure to object, requirements. United States v. Redd, 355 F.3d 866, 874 (5th Cir. 2003).
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On the final issue concerning Scroggins’s m ssing wtnesses,
Scroggi ns contends that he should be granted a newtrial because his
trial counsel’s failure to request a continuance wupon the
nonappear ance of Young and Thomas was ineffective assistance of
counsel . Because Scroggins did not properly raise it before the
district court, we decline to address the nerits of Scroggins’'s
i neffective assistance of counsel claim

During the newtrial hearing, Scroggins’s counsel asserted that
she had requested a conti nuance when Young and Thomas di d not appear
at trial; however, the district court could not recall the request
or findit inthe trial transcript. |In the brief in support of the
motion for newtrial, requested by the district court at the end of
the January 2003 hearing, Scroggins’s counsel continued to assert
t hat she had made such a request,® even though no evidence of the
request for a continuance could be found in the record.>
Scroggins’s counsel then argued in the brief that if the district

court believed that she did not request a continuance, the failure

3 With his brief in support of his motion, Scroggins filed an unsworn statement from
Bryant’s counsel stating that she remembered that Scroggins's counsel had requested a
continuance. Scroggins aso pointed to the government’ s memorandum in support of its response
to Scroggins' s motion—filed before Scroggins raised the ineffective assistance of counsel claim in
his brief and before preparation of the trial transcript—where the government states that
Scroggins had requested a continuance when Scroggins' s witnesses did not show up and that the
district court had denied the request.

> We have found no indication of arequest for a continuance made by Scroggins at trial;
on appeal, Scroggins has conceded that no such request is found in the record or on the backup
tapes of the trial. Scroggins has not sought to correct or supplement the record under FED. R.
APP. P. 10(e) or otherwise.
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to do so was ineffective assistance of counsel -because Young and
Thomas were the “nost crucial part” of the defense trial strategy.
I n denying Scroggins’s notion for newtrial, the district court did
not nmention the ineffective assistance issue.

In general, we do not resolve clains of ineffective assistance
of counsel on direct appeal when the claim has not been raised
before the district court since there was no opportunity to devel op
the record on the nerits of the claim United States v. Hi gdon, 832
F.2d 312, 313-14 (5th G r. 1987).

Scroggins did not properly raise the ineffective assi stance of
counsel issue before the district court. Even though “issues raised
for the first tinme in post judgnent notions are preserved for

appeal ,” Instone Travel Tech Marine & O fshore v. Int’l Shipping,
334 F.3d 423, 431 n.7 (5th Gr. 2003), Scroggins’s attenpt to raise
the claim did not properly bring it before the district court.
Scroggins did not raise the claimin his newtrial notion or in the
hearing on the notion, but only after the hearing and w thout
anending his previously filed notion. Further, because the claim
was raised in conjunction with a request for a newtrial rmade nore
than seven days after the verdict, Scroggins was at that tine
limted to noving for a new trial only on the basis of newy
di scovered evidence, Rule 33(b)(2), and we have held that “a Rule

33 notion, filed nore than seven days after the verdict and prem sed

on ‘new y discovered evidence,’ is an inproper vehicle for raising
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a claimof ineffective assistance of counsel.” United States v.
Medi na, 118 F.3d 371, 372 (5th Cir. 1997) (citing Ugal de, 861 F.2d
at 807-09). Therefore, we decline to address the nerits of
Scroggins’s ineffective assistance of counsel clainm however, we do
so without prejudice to Scroggins's right to raise the issue
pursuant to 28 U.S.C. § 2255. See Hi gdon, 832 F.2d at 314.
1. Prosecution’s Msstatenent of the Law in C osing Argunents

Scroggins contends that a new trial is justified because the
gover nnment m srepresented an el enent of the conspiracy charge during
its closing argunents. During trial there was evidence that
Scroggins was a drug addict. During its rebuttal at closing
argunent, the governnent referred to this:

“And if M. Donald Scroggins is a drug addict, where

| adi es and gentlenen, where was he getting the drugs?

For him to get cocaine necessarily nmeans that he's

involved in cocaine trafficking. There's two people in

that conspiracy right there: the person he got the drugs

fromand hinself.”
Scroggi ns, however, did not object to the governnent’s argunent.

Scroggins argues that this coment m sstates the el enents of
a conspiracy by inplying that a nmere buyer-seller relationship was
sufficient to establish a conspiracy. As Scroggi ns has not shown
that he was prejudiced by this comment, we decline to reverse his
convi ction on this basis.

(bj ections to coments nmade during closing argunents that are

raised for the first tinme on appeal are reviewed for plain error.

United States v. Flores-Chapa, 48 F.3d 156, 159 (5th Cr. 1995).
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Plain error is reviewed using a three-part test: “First, there nust
be error, next, that error nust be plain, and finally, the error
must affect substantial rights.” 1d. If we find such plain error,
we have the discretion to correct the error, but are not required
to do so. United States v. Vital, 68 F.3d 114, 119 (5th Cr. 1995).
“Plain errors affecting substantial rights should be corrected on
appeal only if they seriously affect the fairness, integrity, or
public reputation of judicial proceedings.” ld. (internal
gquotations and citations omtted).

“Proof of a buyer-seller agreenent, wthout nore, is not
sufficient to tie a buyer to a conspiracy.” United States v.
McKi nney, 53 F.3d 664, 672 (5th Cr. 1995). For the governnent to
argue that because Scroggins uses drugs, for “himto get cocaine
necessarily nmeans that he’s involved in cocainetrafficking” inplies
that nerely because Scroggins buys drugs from a seller, he is
i nvol ved in a conspiracy. Such aninplicationis |egally erroneous.

This error, however, did not affect Scroggins’'s substanti al
rights and did not “seriously affect the fairness, integrity, or
public reputation” of the proceeding. Vital, 68 F.3d at 119. W
therefore decline to reverse on this basis.

There i s a significant anount of testinony, besides Scroggins’'s
characteristic as a drug addict-buyer, to support a jury finding
t hat Scroggi ns was involved in a conspiracy. Further, the district

court properly instructed the jury on the elenents of a drug
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conspiracy and told the jury to base their verdict on the evidence
presented through wtness testinony and not on the argunent of
counsel. See United States v. Ellender, 947 F. 2d 748, 758 (5th Cr
1991). Finally, the conplained of statenent was but a very smal
portion of the prosecutor’s argunents and there was no other |ike
statenent or inplied assertion that the nere buyer-seller
relationship equated to a conspiracy. Scroggins has not
denonstrated prejudi ce because of the prosecutor’s statenent.

[11. District Court’s Refusal to G ant Access to the Presentence
Reports for Key Wtnesses

Scroggins clainms that the district court erred when it deni ed
his pretrial request that the governnent produce the presentence
reports (PSRs) for two key governnent w tnesses, Earl Buchanan and
Gregory Byrd, that had been produced in connection with their drug
prosecutions. The district court denied the notion w thout giving
any reasons and without any indication that it had reviewed the
reports in canera.

United States v. Carreon, 11 F.3d 1225 (5th Cr. 1994),
presents a simlar situation and describes the proper result. In
Carreon, the defendant had “requested access to the PSRs of [the
coconspirator] witnesses in order to acquire any excul patory or
i npeachnent information under Brady and Gglio.” Id. at 1238. W
held that the district court erred in denying the request and
remanded the case so that the district court could inspect the PSRs

and “determ ne whether [the defendant] was in fact deni ed access to
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material Brady or Gglioinformation and, if so, whether he suffered
prejudice as a result of this denial.” Id.

Simlar to Carreon, Scroggins requested access to the PSRs of
key governnent wi tnesses. The district court denied the request,
W t hout indicating whether it had conducted an in canera revi ew of
the PSRs and w thout neking the PSRs part of the record. e
therefore remand the case in order for the district court to

“1) conduct an in canera inspection and nake appropriate

findings as to whether the PSRs of the governnent

W tnesses contained any nmaterial Brady or dglio

information, and 2) conpare those findings against the

evidence [Scroggins] had at trial to determ ne whether

the failure to provide this information was harnl ess

error. So that these findings and conclusions are

revi ewabl e on appeal, we require that the district court

ensure that these PSRs are nade a part of the record,
al beit under seal if need be.” Id.

V. Information Relied on by the District Court at Sentencing
Scroggi ns argues that i nformati on upon which the district court
relied in setting his sentence did not bear a sufficient indicia of
reliability. Scroggins specifically objects to information and
testinony provided by Buchanan concerning the anount of crack
cocai ne involved in the conspiracy of which Scroggi ns was convi ct ed
and Scroggins’s all eged obstruction of justice. In both instances,
Buchanan was the only source upon which the guideline calculation
was based. Scroggins clains that because the information relied
upon by the district court at sentencing is inconsistent wth

Buchanan’s testinony at trial, and is al so hearsay, the information
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could not properly be used to set Scroggins’'s sentence. >

A St andard of Revi ew

Factual findings under the Sentencing Guidelines are revi ewed
for clear error. United States v. Reinhart, 357 F.3d 521, 525 (5th
Cir. 2004). Findings as to the anmount of drugs attributable to a
defendant and that a defendant has obstructed justice are both
factual findings reviewed for <clear error. United States v.
Posada- Ri os, 158 F. 3d 832, 878 (5th Gr. 1998) (quantity of drugs);
United States v. Rickett, 89 F.3d 224, 226 (5th Cir. 1996)
(obstruction of justice). “The district court’s findings are not
clearly erroneous if they are plausible in light of the record
reviewed in its entirety.” United States v. Solis, 299 F.3d 420,
455 (5th Gr. 2002) (internal quotation and citation omtted).

B. District Court’s Findings

The district court found that “there’s no doubt in [its] mnd
fromthe testinony at trial and the testinony hear today that M.
Scroggins was involved in a conspiracy that dealt in nore than 1.5

kil ograns of crack cocaine.”® The district court also found that

% Scroggins asserts that much, if not all, of Buchanan's testimony was rejected by the jury
by its acquittal of Scroggins on count 2 and Bryant on count 1, and therefore, that Buchanan’'s
testimony cannot be relied upon at sentencing. As “the jury cannot be said to have necessarily
rejected any facts when it returns a genera verdict of not guilty,” United States v. Watts, 117
S.Ct. 633, 637 (1997), the acquittals are essentially immaterial as to whether Buchanan's
testimony could have been relied on for sentencing purposes.

* Even though the PSR indicated that Scroggins had trafficked in more than 1.5 kilograms
of crack cocaine, because the Sentencing Guidelines mandate the statutory-maximum life sentence
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Buchanan had testified that “M. Scroggins tried to get himto take
the charges” and applied the obstruction of justice enhancenent.
We review whether these findings are plausible in light of the

record inits entirety.

C Qostruction of Justice

Buchanan was the only source indicating that Scroggins nerited
the obstruction of justice enhancenent under U S.S.G § 3Cl.1. At
trial on redirect exam nati on, Buchanan testified that Scroggi ns and
Bryant had asked himnot to testify at their trial and prom sed him
financial support for not testifying.

Scroggins raises this issue because the district court’s
finding, and the PSR upon which the district court presunmably based
its finding, differed from Buchanan’s actual testinony. The PSR
stated that Buchanan “testified in court [that Scroggins] tried to
get himto ‘take the charges’ so [Scroggins] could get away wth
bei ng prosecuted for any crimnal behavior and [ Scroggins] would
take care of [Buchanan] if he were to do this for him” |In making
its finding, the district court repeated the substance of the PSR

“Buchanan has testified that M. Scroggins tried to get himto take

for 1.5 kilograms or more of crack cocaine, U.S.S.G. § 2D1.1(c)(1), any amount of crack over
1.5 kilogramsisirrelevant. The district court pointed this out at the beginning of the sentencing
hearing. Because the amount of cocaine powder involved in the conspiracy is not close to the
amount needed to uphold Scroggins's life sentence—150 kilograms or more, id.—the amount of
powder cocaineis aso irrelevant for purposes of analyzing the validity of Scroggins' slife
sentence.
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the charges.” Qur review of Buchanan’s testinony at trial—dpon
which the PSR and the district court supposedly relied—does not
di scl ose any specific “take the charges” testinony.

Nevertheless, the district court’s ultimate finding that
Scroggins nerited the obstruction of justice enhancenent, in respect
to his efforts to use Buchanan to obstruct justice with reference
to his trial, is sufficiently supported by the record. Buchanan
testified that Scroggins: asked himnot to testify in Scroggins’s
trial, promsed himfinancial support if he did not testify, and
asked himnot to say anythi ng about Scroggins at the trial. As the
district court’s finding of obstruction of justice is plausible in
light of the record reviewed in its entirety, the finding is not
clearly erroneous. Solis, 299 F.3d at 455.

D. Amount of Crack Cocai ne

1. Buchanan’ s I nformation

Buchanan was the only source—either at trial or at
sentenci ng—for the amount of <crack cocaine involved in the
conspiracy. At sentencing, Agent Geen testified that Buchanan had
told himin an interview that Scroggins had trafficked in at | east
ten kilograns of cocaine, seven of which were cocai ne powder and
three of which were crack cocai ne.®’

At trial, however, Buchanan did not testify to the anmounts he

" Although Green's testimony at sentencing did not give the time frame of Buchanan's
estimate, Scrogginss PSR did limit Buchanan’s information to the period of the conspiracy.
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had communi cated to Green. Buchanan first testified that Scroggins
was purchasi ng cocaine fromShirley Preston fromthe end of 1998 to
the end of 1999 or the first part of 2000. These purchases
consisted of one or two kilogranms of cocaine at a tinme, occurred
approximately once a nonth, but sonetines less frequently, and
consi sted of powder cocaine only. Wen Buchanan sold this cocaine
for Scroggins, sone of it was in the crack form Regardi ng the
cocai ne purchased from Preston, Buchanan's testinony of the anount
of crack cocai ne was as foll ows:

“[Gov’'t]: Do you know approximately how much crack you

fghgﬁanan]: No, sir. More powder than crack.

[Gov't]: Was it nore than 50 granms of crack?

[ Buchanan]: Yes, sir.”
Buchanan then testified that Scroggi ns purchased cocai ne fromDavid
Sosa starting in the first part of 2000. These purchases consi sted
of one to two kilograns at a tinme and occurred approximately once
a nonth. Buchanan testified that this cocaine consisted in all of
about five kil ogranms—ene kil ogram of crack and four of powder.

2. Amount of Drugs and I nconsistent |nformation

In making factual findings under the Sentencing Cuidelines,
“the district court may consider any information which bears
sufficient indicia of reliability to support its probable accuracy,
i ncl udi ng hearsay evidence, wthout regard to adm ssibility under

the Federal Rules of Evidence which govern at trial.” Solis, 299

F.3d at 455 (enphasis added) (internal quotation and citation
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omtted). Even when a witness has “told lies and contradicted
hinmself,” although it “creates a credibility question for the
district court to resolve,” the testinony may still bear a
sufficient indicia of reliability. United States v. Ramrez, 963
F.2d 693, 708 (5th CGr. 1992).

Specifically with respect to cal cul ati ng the anmount of drugs,
the Seventh and Third Crcuits have addressed the question of how
adistrict court should deal with inconsistencies and contradictions
anong the different testinonies of the sane wtness or between a
sworn testinmony of a witness and a hearsay statenent of that
witness. In United States v. Beler, 20 F.3d 1428 (7th G r. 1994),
the district court relied on tw affidavits from a governnent
witness and the trial testinony of a second witness in calculating
the drug anount. |Id. at 1430. The information and testinony from
the wtness who supplied the affidavits was: 1) at trial, the
W tness was unable to estimate the quantity of cocaine he had
purchased fromthe defendant; 2) the first affidavit, signed prior
to the defendant’ s sentencing, stated that the w t ness had purchased
150 to 200 ounces of cocaine fromthe defendant; and 3) the second
affidavit stated that the anmpbunt in the first affidavit was
i ncorrect because of a typographical error and that the correct
amount should have been 15 to 20 ounces of cocai ne. | d. The
Seventh Crcuit found that the district judge s conclusory finding

astothereliability of the second affidavit was not acceptabl e and
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held that the district court should have further explored the
factual basis for the estimate before accepting the anount as
uncontrovert ed. ld. at 1433-34. The Seventh Crcuit also
recognized that “the district court should have subjected any
information provided by [this witness] to special scrutiny in light
of his dual status as a cocai ne addict and governnent informant.”
ld. at 1435. The district court in Beler, because of these
i nconsi stencies anong the wtness's affidavits and his trial
testinony, clearly erred when it did not subject the affidavits to
“searching scrutiny.” ld. at 1435. Nevert hel ess, the Seventh
Crcuit noted that on remand, this witness was not barred from
providing drug quantity information, provided that “the district
court scrutinize that information to ensure that it possesses
sufficient indiciaof reliability to support its probable accuracy.”
ld. (internal quotation and citation omtted). In United States v.
McEntire, 153 F.3d 424, 437 (7th Cr. 1998), the court was faced
wth a situation analogous to that in Beler and reached the sane
result, remanding for the district court to directly address the
contradiction and explain why it credited one statenent rather than
t he ot her.

In United States v. Brothers, 75 F.3d 845 (3d Gr. 1996), a
coconspirator testified at the sentencing hearing that the defendant
“never knew t he anount of cocaine involved”; however, the FBI agent

who had initially interviewed the coconspirator gave hearsay
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testinony at sentencing that the coconspirator had stated earlier
that the defendant did know of the anmount of drugs involved in the
transaction. 1d. at 847. The Third Crcuit went on to enphasize
that, in general, hearsay evidence can be proper sentencing
evidence—and it may even be credited “over sworn testinony,
especially where there is other evidence to corroborate the
i nconsi stent hearsay statenent.” I1d. at 848 (internal quotation and
citation omtted). Although the district court gave reasons why it
believed that the hearsay evidence from the FBI agent was nore
credible than the testinony of the coconspirator, id. at 850, the
Third G rcuit concluded that the reasons could not support the
district court’s conclusion. |d. at 853.
These cases illustrate the follow ng principles in the context
of calculating the anmount of drugs for sentencing purposes: 1) a
W tness’ s inconsistent and contradictory testinonies, be they from
sworn testinony or hearsay, may properly form the basis for
calculating the anount of drugs; 2) however, in cases of
i nconsi stent or contradictory statenents fromthe sane w tness, the
district court nust sufficiently scrutinize the evidence, and 3)
provide a rationale in the record for why it chose to believe one
i nconsi stent statenent over another.
3. District Court’s Reliance on Buchanan’s | nformation
a. Hear say Evi dence

W reject Scroggins’s contention that the district court could
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not have relied on Geen' s testinony of what Buchanan told him

because it was hearsay. As a district court nmay properly rely on

hear say evi dence at sentencing, Solis, 299 F.3d at 455, the hearsay

nature of Green’s testinony, by itself, does not create any error.
b. Amount of Drugs

I n sum Buchanan’s versions of the anount of crack cocai ne for
whi ch Scroggi ns was responsi ble included: 1) trial testinony of at
least 1.05 kilogranms, but wth Buchanan unable to know the
approxi mate total amount (nore than fifty granms from Preston, and
one kilogramfrom Sosa); and 2) information given to G een of about
three kilograns. Wiile the anounts differ, the two accounts would
not necessarily be inconsistent but for Buchanan’s testinony that
he did not know approxi mately how much of the Preston-cocai ne was
crack cocai ne.

W conclude that the district court did not sufficiently
scrutini ze Buchanan’s inconsistent statenents and did not provide
a rationale in the record for believing one version over another.
In detailing its findings, the district court stated that it had
relied on the testinony at trial and at sentencing, but it did not
say anything about the differences between Buchanan’'s trial
testinony and the i nf ormati on Buchanan gave G een and of which G een
testified at sentencing.

It al so appears that in arriving at its finding, the district

court was confused, and likely influenced, by other evidence given
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at the sentencing hearing and in the PSR concerni ng the anount of
cocaine. Geen alsotestified at sentencing that Scroggins had told
Green that he had received one to two kilograns of cocaine
approxi mately every two weeks for about a three- to four-nonth
period.®® On cross-exam nation, Geen added that this purchase-
pattern could have resulted in at | east 6 kil ograns of cocai ne, but
that it could have been nore. G een, however, did not distinguish
at all between powder or crack cocaine. Nevert hel ess, as
Scroggi ns’ s counsel was gi ving her closing statenents at sent enci ng,
it was apparent that there was confusion about whether G een had
testified about powder or crack cocai ne:

“[ Scroggins’s Counsel]: . . And unl ess the Court is

believing solely and only the testi nony of Earl Buchanan,
then the Court could find reason for giving M.

Scroggins less than life based upon the testinony of

Agent Green in that he used the statenents that M.

Scroggi ns gave to himas being between 6 and 8 kil ograns

of powder cocai ne.

THE COURT: Crack cocai ne.

[ Scroggins’s Counsel]: No, | believe that he said powder

cocaine. Now, M.—

THE COURT: | think he said both. | think he said 3

kil ograns of crack. WAs that—

[ Scroggins’s Counsel]: M. Buchanan testified to crack.

THE COURT: Yes.

[ Scroggins’s Counsel]: But not M. Scroggi hs—

THE COURT: Well, | understand.

[ Scroggins’s Counsel]: —+n his reports to Agent G een,

and |’ masking you to use that as your basis for | owering

hi m bel ow the |life sentence range.” (enphasis added).

The district court then overruled Scroggins's objection to the

anount of crack cocaine and reiterated its finding that Scroggins

%8 Green gave essentially the same testimony at trial.
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was responsible for at least 1.5 kilograns of crack cocaine. >°

Qur review of the record indicates that G een did not testify
specifically about crack or powder cocai ne; Buchanan was the only
source at trial or at the sentencing hearing that gave information
about the anmount of crack cocaine. W believe that the district
court’s confusion as to the content of Green’s testinony, which was
nost likely due to a m srepresentation in the addendumto t he PSR, ¢
likely influenced the district court’s conclusion regarding the
anount of crack cocaine involved in the conspiracy. |f the district
court thought that Geen's testinony of what Scroggins told him
i ncl uded amounts of crack cocaine over 1.5 kilograns, it would not
have been particul arly concerned about the di fferences i n Buchanan’s
information, perhaps explaining why the district court did not

attenpt to address the differences.

9 1.5 kilograms of crack cocaine resulted in a minimum (and maximum) guideline
sentence of life imprisonment. The next lowest category of crack cocaine volumeis.5to 1
kilogram, under which the guidelines sentencing range would have been 360 monthsto life.

% The PSR concluded that a “conservative best estimate” of the amount of crack cocaine
involved was at |east three kilograms. Scroggins objected by arguing that that amount of crack
cocaine was based entirely on Buchanan’s information. The government responded by arguing
that Scroggins' s own statements to Green that Scroggins had purchased approximately one to
two kilograms of cocaine approximately every two weeks for athree- to four-month period
corroborated Buchanan’s information given to Green. The second time the government referred
to Scroggins's statements to Green, it stated that the Scroggins' s statement was “just one instance
in which [Scroggins] admitted to drug trafficking activitiesin excess of 1.5 kilograms of crack
cocaine.” (emphasis added). The addendum to the PSR agreed with the government’ s position.

In spite of the government’ s claim that Scroggins referred to crack cocainein his
statements to Green, we have not found any such reference in the record. Both at trial and at
sentencing when Green testified about his conversations with Scroggins, he did not distinguish at
all between powder and crack cocaine.
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Therefore, we remand the case for resentencing with respect to
the quantity of crack cocaine (and, should it becone relevant, the
quantity of powder cocaine).

Concl usi on

Based on the foregoing, we REMAND the case to the district
court to consider Scroggins’s notion for newtrial in the interest
of justice (Part 1.A 4 hereof above). W also REMAND in order for
the district court to review the PSRs of Earl Buchanan and G egory
Byrd to determ ne whether these PSRs include any material Brady or
Gglio information to which Scroggi ns was deni ed access (Part 111
hereof above). Finally, we VACATE Scroggins’'s sentence as to the
quantity of crack cocaine and REMAND for resentencing not
inconsistent with this opinion (Part |V.D hereof above).® W
reject all other points of error raised by Scroggins and affirmthe

district court’s rulings in the respects chall enged. 52

¢ Of course, resentencing would not be appropriate if the district court, pursuant to our
remand, first sets aside the conviction.

%2 Scroggins has raised three other issues that we decline to review. Scroggins first raises
two arguments that he concedes are foreclosed in this circuit. Scroggins arguesthat 21 U.S.C. §
841(b)(1)(A) is unconstitutional in light of Apprendi v. New Jersey, 530 U.S. 466 (2000), and
therefore, that he should have been sentenced in accordance to § 841(b)(1)(C). Scroggins
concedes that this argument is foreclosed in this circuit. See United States v. Saughter, 238 F.3d
580 (5th Cir. 2000), cert. denied, 121 S.Ct. 2015 (2001); United Satesv. Fort, 248 F.3d 475,
483 (5th Cir.), cert. denied, 122 S.Ct. 405 (2001). Scroggins also argues that because he has
been sentenced on the basis of thirty times more cocaine base than he was charged with without
being afforded ajury finding regarding the amount determined at sentencing, his resulting
sentence violates due process. Nevertheless, Scroggins concedes that this argument has been
foreclosed in this circuit. See, e.g., United Sates v. Keith, 230 F.3d 784, 78687 (5th Cir. 2000),
cert. denied, 121 S.Ct. 1163 (2001); United Satesv. Salazar-Flores, 238 F.3d 672, 673—74 (5th
Cir. 2001). As Scroggins raises these arguments merely to preserve Supreme Court review,
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concedes that they are foreclosed, and does not develop the arguments whatsoever, we do not
review these claims.

Scroggins has aso filed a supplemental brief in which he claims that under the recent
Supreme Court case of Blakely v. Washington, No. 02-1632, 2004 WL 1402697 (U.S. June 24,
2004), his sentence is unconstitutional. Although we granted Scroggins' s June 29, 2004 motion
to file a supplemental brief on the issue, our order doing so states that the order granting the
motion does not constitute a determination that any issue raised pursuant to the motion was
properly or timely before us. As Scroggins did not raise theissuein hisinitia brief, reply brief,
ora argument, or earlier supplement briefs, but nearly two months after oral arguments, we
decline to address this issue now, particularly as Scroggins' s argument is foreclosed in this circuit
by United Satesv. Pineiro, No. 03-30437 (5th Cir. July 12, 2004), in which we held that Blakely
does not invalidate the Federal Sentencing Guidelines. Even if we were to review the issue,
Scroggins concedes that we would do so under the plain error standard. In light of Pineiro, there
cannot have been plain error.
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